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Sec.  Dec.  209,  November  IS,  1932,  Docket  20^+. 

PHILLIPS  &  CO.  .  IITG.  .  ITOEFOLK,  VA.  vs.  BEU  MDAZZQ.  LOUISVILLE.  KY. 

It  was  alleged  that  Phillips  &  Co.  sold  Randazzo  a  car  of  U.  S. 
No.  1  white  potatoes  at  $U.75  P®j^  "barrel  delivered,  the  total  net  sale 
price  being  $76^-00;     that  the  potatoes  shipped  complied  with  the 
contract  hut  were  rejected  without  reasonable  cause  upon  arrival  in 
Louisville;  that  the  sale  v/as  negotiated  "by  W.  R.  Hyatt  &  Co.  acting 
as  "brokers.    After  rejection  the  potatoes  were  resold,  netting  $3^0.^0. 
Randazzo  claimed  that  through  error  on  the  part  of  the  complainant  or 
railroad  company  the  freight  charges  assessed  on  this  car  amounted  to 
$Wl-.OOwhereas  it  should  have  "been  $186.00;  that  the  complainant  failed 
for  many  days  to  have  the  matter  of  the  freight  adjusted;     that  "before 
proper  corrections'  vrere  made  the  price  of  potatoes  had  fallen  consider- 
ably; and  that  Hyatt  and  Company  had  "been  directed  by  the  coioplainant 
to  dispose  of  the  potatoes  to  the  best  possible  advantage. 

The  first  question  presented  was:     Did  the  parties  enter  into 
an  enforceable  contract?    The  record  shows  that  on  June  IJ,  1930  the 
broker  wired  the  complainant  to  divert  to  Randazzo  a  car  of  U.S.  I's 
at       75  delivered.    On  April  ik,  1931  Randazzo  wrote  the  Department 
that  he  found  that  the  car  was  ordered  from  W.  R.  Hyatt  in  Louisville. 
The  respondent  vvas  advised  under  date  of  June  IS,  1930  that  the  broker 
had  received  telegraphic  confirmation  of  his  order.     The  Secretary 
therefore  held  that  the  record  supports  the  allegations  concerning  the 
details  of  the  claimed  sale. 

The  second  question  was:    Did  the  error  as  to  the  amount  of  the 
transportation  charges,  the  resulting  delay  in  having  adjustments  made, 
and  the  decline  in  market  render  the  respondent's  rejection  justifiable? 
The  complainant  was  to  deliver  the  potatoes  to  Randazzo  in  Louisville 
for  a  price  of  $^.75  pe^?  barrel  less  93(^  per  barrel  freight  charges. 
Title  did  not  pass  until  the  acceptance  by  the  respondent  at  destination. 
It  was  therefore  complainant's  obligation  under  the  contract  to  make 
it  possible  for  Randazzo  to  secure  the  potatoes  at  Louisville  by  paying 
the  correct  rate  of  93^  per  barrel.     It  was  immaterial  whether  the  error 
respecting  such  freight  charges  was  the  complainant's  or  the  carrier's, 
the  sale  being  upon  a  delivered  basis  respondent  could  decline  to  accept 
on  any  terms  except  those  agreed  upon.    The  Secretary  therefore  held 
that  the  record  failed  to  show  that  Randazzo' s  failure  to  accept  was 
without  reasonable  cause  and  dismissed  the  complaint.  ' 


S-221,  Dec.  2,  1932,  Docket  kSl: 

BEDDIIT&  BRQKERA.Q-E  CO..  LINCOLN.  NEBR.  vs .  Wm.  &.  EOS  &  CO.  .  WIMTER 
HAVEN.  FLA. 

Complainant  acting  as  a  broker  niade  a  sale  of  grapefruit  on 
behalf  of  respondent.    The  original  terras  of  sale  were  not  complied 
with  on  accoimt  of  alleged  decay  in  the  grapefruit.    Thereafter  the 
complainant  submitted  a  compromise  offer  to  respondent  which  was 
accepted  "by  respondent  dealing  directly  with  the  purchaser.  The 
record  as  submitted  showed  that  the  sale  was  consurmnated  on  or  before 
February  25,  1931,  but  that  the  complaint  was  dated  December  12,  1931 
and  received  by  the  Department  on  December  l6,  1931-     Complainant  not 
having  applied  for  reparation  within  nine  months  after  the  cause  of 
action  accrued  the  complaint  must  be  dismissed. 

S-225,  Dec.  8,:  1932,  Docket  252:.' 
-. ..TOTED  PACKING  CO.'.  FRESNO.  CALIE.  vs.  GRUBER  &  MINTZER.  NSW  YORK.N.Y . 

It  was  alleged  that  a  contract  was  entered  into  by  the  complain 
ant  and  respondent  for  the  sale  and  purchase  of  three  cars  of  US-1 
Table,  girdled,  seedless  grapes,  SO<p  per  li;.g'  f.o.b.  cash  shipping 
point;  :  that  the  three  cars  were  inspected  at  shipping  point  and 
graded  US-1  Table;     that  respondent  accepted  one  car  but  rejected  the 
other  two;  that  respondent  mailed  complainant  its  check  for  the 
purchase  price  of  the  three  carg  but  stopped  payment  thereon;  that 
complainant  was  :f orced  to  find  another  purchaser  for  the  two  cars 
rejected  and  caused.them  to  be  sold  for  respondent's  account  on  the 
auction  at  New  York  City.     Respondent  admitted  the  allegations  made 
by  the  complainant  as  to  the  terras  of  the  contract,  as  to  the  accept- 
ance of  one  car  and  the  rejection  of  the  other  two,  and  as  to  stopping 
payment  on  the  check,  but  alleged  that  the  grapes  shipped  were  not  as 
represented  in  that  they  were  not  US-1  Table,  girdled,  seedless  grapes 

The  sale  was  entered  into  by  telegrams  between  the  complainant 
and  the  broker.     In  previous  decisions  under  the  Act  the  Secretary  has 
held  that  the  contract  may  best  be  proven  by  consideration  of  all 
telegrams  relating  thereto  rather  than  by  any  certain  telegrams 
(PACA  Docket,  220  -  F.  C.  Nelson  vs.  Levinson  Fmit  Co.)-  Following 
this  rule  in  this  case  and  considering  the  telegrams  as  a  whole  it 
clearly  appears  that  the  contract  was  for  throe  cars  of  US-1  Table, 
girdled,  large,  seedless  grapes.  In  its  answer  respondent  averred 
that  the  stock  was  not  US-1  Table,  :girdled  grapes.     At  the  hearing  and 
in  the  brief  the  respondent's  main;  .contention  was  that  the  grapes  were 
not  large.     Complainant  objected  to  the  setting  up  by  the  respondent 
of  a  defense  not  incorporated  in  the  pleadirxg.     The  general  rule  in 
the  courts  is  that  a  variance  between  the  pleading  and  the  proof  is 
fatal,  although  the  State  of  New  York  does  not  wholly  agree  with  the 
general  rule.     The  Secretary  deemed  it  inadvisable  to  discuss  the 
technical  rules  in  the  matter  as  the  primary  purpose  in  this  case  was 
to  ascertain  the  facts  and  held  that  if  the  grapes  were  not  large,  the 
word  large  being  a  part  of  the  conti-act,  the  respondent  was  entitled 
to  the  benefits  of  such  defense. 


--.■■y;"-.. :!^e/tlire'(&-  .cars  were  inspected,  at  shipping  point  and  certified 
as  US-1.    They  were  a-lso  inspected  at  destination  and  these  inspections 
showed  the  grapes  in  the  car  which  was  accepted  "by  the  respondent  as 
being  "mostly  mediTom,  many  small,  few  large."    Of  the  other  two  cars 
the  grapes  in.  one  wore  certified  as  "small  to  large  mostly  mediiun," 
and  in  the  other  as  '.'mostly  range  from  large  to  small,  mostly  meditma.  " 
Itiwould  appear ,  therefore ,  that  the, grapes  did  not  comply  with  the 
contract  in. that  they  were  not  large. 

Since  one  car  v;as  accepted  by  the  respondent  the  complainant 
is  entitled  to  purchase  price  of  that  car  since  respondent  had  full 
opportunity  for  inspection  before  acceptance  and  such  inspection  v/ould 
have  disclosed  the  fact  that  the  grapes  did  not  comply  with  the  contract. 
Since  the  consideration  of  this  contract  was  divisible  inasmuch  as 
each  car  v/as  accompanied  by  separate  draft  and  the  contract  was  divided 
into  carload  lots  it  is  not  an  entire  contract,  but  a  divisible  one, 
and  the  respondent  by  accepting  the  first  car  did  not  accept  the  ■: 
remainder.  Since  the  grapes  in  those  cars  did  not  comply  v;ith  the 
contract  in  that  they  were  not  large,  the  respondent  did  not  reject 
them  without  reasonable  cause. 

Reparation  av/ard  y/as  issued  in  the  amount  of  the,  purchase  price 
of  the  car  accepted,  $S06.^0,  plus  interest.  •  '  ' 

S-sHO.  Jan.  k,  1933,  Docket  5OO. 

DELAWAHB  DISTRIBUTI1T&  CQMPMY.  BRI33&EVILLE .  DELAWARE',,  vs .  ROSENTHAL: 
BROSv.  DETROIT.:  MICHiaAIT.  r  .  .       ,^  ,■ 

"  At  the  hearing  the  only  evidence  on  behalf,  of  the  complainant  was 
a  deposition  to  which  the  respondent  objected  on  the  ground  that  .the 
Secretary's  order  for  the  taking  of  the  deposition  called  for  it  to,  be 
taken  on  July  11,  whereas  it  was  taken  on  July  18.    The  respondent 
contended  that  because  of  this  the  deposition  should  not  be  received, 
and  moved  that  it  be  excluded,  which  motion  was  granted  by  the  ex- 
aminer.    Ho  other  testimony  being  offered  in  support  of  the  complain- 
ant's case,  respondent  moved  for  its  dismissal.    The  examiner  declined 
to  rale  on  the  motion  at  the  time  of  hearing,  and  the  .  right  •  was  re- 
served for  the  respondent  to  file  a  formal  motion  for  dismissal  with 
the  Secretary.    This  was  done;     on  reaching  a  decision  the  Secretary 
outlined  various  ways  in  which  parties  seeking  redress  before  him 
might  establish  their  cases,  and  hold  that  in  this  case  there  was  no 
evidence  before  him;     that  the  complainant  had  had  his  day  in  court 
to  establish  his  case,  and  the  complaint  should  be  dismissed. 


S-2i+6.    Jan.  5,  1933.  Docket  155:'-  " 

HALL  &  STAPLBTON.  BAY  MINETTE.  ALA,  vs.  BAGGmiAU  BROS.  FRUIT.  PRODUCE 
&  KRA.UT  CO.."  ST.  LOUIS.  MO.  ■ 

Thro-ugh  a  "broker  who  acted  as  agent  for  both  conjplainant  and 
respondent,  complainant  alleged  that  it  sold  to  respondent  one  car- 
load of  Irish  potatoes  at  an  agreed  price  of  $1,10  per  cwt.  f.o.h. 
Bay  Minette,  Ala.  totaling  $275.00  for  the  car;    that  upon  arrival 
in  St.  Louis  car  was  inspected  and  rejected  by  respondent;  that 
complainant  was  thereupon  compelled  to  resell  the  potatoes  which 
resale  netted  the  sum  of  $157.00  and  that  complainant  suffered  damages 
in  an  amount  representing  the  difference  between  the  original  price 
of  the  car  and  the  resale  price,  amounting  to  $118.00  which  sum 
complainant  asked  as  reparation. 

Re spioiident  contended  that  the  potatoes  were  to  be  as  follows: 

"One  (1)  car  U.  S.  #1  Triuir^jhs  @  $1.10  per  c\Tt.  f.o.b.  Alabama. 
G-ood  clean  stock,  I-7/S  inches  and  up"  and  that  upon  arrival  in- 
spection shOi;7ed  Car  contained  excessive  decay  and  v/as  slightly  under 
US-1  grade  because' of  the  decay.    However,  the  inspection  was  made 
at  1:15  P»na.  on  June  15th  and  the  potatoes  were  shipped  on  June 
11th  f.o.b.  Bay  Minette.    The  certificate  therefore  indicated  that 
the  potatoes  Were  US-1  at  point  of  shipment  which  mst  govern  since 
this  was  an  f.o.b.  shipping  point  contract. 

Respondent  fiirther  claimed  that  the  broker' s  charges  of 
$20 ..OOshould  be  deducted  from,  the  amount  claimed  by  the  complainant 
as  the  complainant  Would  h^ve 'had  to  pay  the  broker  this  sum  had 
the  potatoes  been  accepted.    The  complainant  did  not  dispute  this 
claim  and  the  Secretary  iniled  that  this  should  be  deducted  from  the 
amount  claimed  by  the  complainant.    The  Secretary  held  that  the 
potatoes  werQ  rejected  without,  reasonable  cause  in  that  they  were 
US-1  at  f.o.b.  shipping  point  and  issued  a  reparation  award  in  favor 
of  complainant  in  the  gunount  of  $98.00  which  is  the  difference 
between  the  amount  asked  by  complainant  less  the  $20.00  which  would 
have  been  paid  for  brokerage  had  the  car  been  accepted. 

S-266.  Jan.  11,  1933,  Docket  325: 

IfflDFORD  FRUIT  CO..  INC..  ICEPgOBD,  ORE.,  vs.  WESTERN  FRUIT  &  PRODUCE  CO. 
CHICAGO.  ILL. 

Complainant  alleged  that  it  consigned  to  respondent  ten  cars  of 
Bartlett  pears  to  be  sold  for  complainant's  account;     that  the  re- 
spondent made  a  guarantee  of  $1.00  per  box  for  the  extra  fancy  pears 
and  75?^  pei"         for  the  fancy  pears,  f.o.b.  shipping  point;  that 
after  arrival  in  Chicago  the  respondent  sold  the  pears  for  prices 
which  netted  the  complainant  the  sum  of  $^,352.25,  plus  $531.62 
average,  which  sum  should  be  added  to  the  amount  stated  immediately 
prior  to  it;     that  thereafter  the  respondent  paid  to  the  complainant 
the  sums  of  $3,915.50  and  $^'43.77,  leaving  a  balance  of  $57^.60  un- 
paid, which  sum  the  complainant  requested  as  reparation. 


-  5  - 


No  answer  was  filed  oj  the  respondent.    At  the  hearing  a  depo- 
sition of  a  witness  for  the  complainant  was  offered.    Kov/ever,  it 
was  discovered  that  the  deposition  was  talcen  5  months  after  the  date 
ordered  and  respondent  entered  ohjection  that  the  deposition  wa,s 
taken  on  a  day  different  from  that  called  for  in  the  original  notice 
and  authorization.    This  objection  was  upheld  "by  the  Secretary.  ITo 
other  evidence  Ixaving  "been  submitted  on  "behalf  of  the  complainant, 
and  the  record  heing  "barren  of  any  testimony  in  support  of  complain- 
ant, the  Secretary  dismissed  the  case. 

S-276.    Jan.  24,  1933,  Docket  380: 

COITSOLIDATED  BROKE-RA&S  CO..  BLmil^IBLD.  W.  VA.  vs  PRICE  PLMT  CO.. 
CRYSTAL  CITY.  TEXAS. 

Complainant  wired  respondent  for  the  lowest  price  on  Commercial 
Yellow  onions  in  Saxolin  "bags  "but  did  not  request  a  shipment  thereof 
and  alleged  that  on  the  following  day  respondent  wired  that  it  was 
shipping  a  car  containing  535  sacks  of  Yellow  onions  in  50  Ih.  Saxolin 
sacks  to  sell  at  65^'  per  sack,  f.o."b.  shipping  point;     that  the 
onions  v/ere  to  "be  sold  for  respondent's  account  upon  a  brokerage 
basis;     that  due  to  the  condition  of  the  onions  complainant  was  only 
able  to  get  $107-50  for  the  sale  thereof;     that  as  car  was  shipped 
freight  collect  complainant  paid  freight  in  the  amount  of  $26U.S2; 
that  complainant  ?;as  damaged  in  the  amount  of  $157.32,  being  the 
difference  bet?;een  the  freight  charges  of  $26^.82  and  $107.50. 

Respondent  filed  counter-claim  against  complainant  in  the  sum 
of  $3^7.75,  alleg  ing  that  complainant  made  false  and  misleading 
statements  regarding  the  condition  and  disposition  of  the  onions. 

While  coinplainant  stated  that  it  did  not  order  the  onions  but 
merely  asked  for  prices,  both  complainant  and  respondent  recognized 
the  fact  that  the  onions  ware  handled  on  consignment.    Jrom  the 
record  it  appeared  that  complainant  had  sold  the  onions  to  three 
different  jobbers  before  arrival  of  the  car  and  immediately  upon 
arrival  wired  respondent  to  that  effect,  but  that  unloading  was 
delayed  a  day  or  two  for  the  purpose  of  having  some  purchasers 
obtain  their  produce  direct  from  the  car.    Upon  unloading  the  car 
the  three  jobbers  to  whom  the  onions  had  been  sold  discovered  that 
the  produce  was  badly  deteriorated  and  two  of  the  jobbers  rejected 
their  portions.    The  complainant  immediately  wired  respondent  to 
this  effect  and  respondent  gave  no  directions  or  suggestions  as  to 
the  disposition  of  or  salvaging  of  the  commodity  "ontil  a  month 
later,  when  upon  instructions  from  respondent  complainant  disposed 
of  the  rejected  portion  of  the  onions.     Complainant  made  a  sight 
draft  on  the  respondent  in  the  amount  of  $157.32,  the  difference 
betv7een  the  freight  charges  and  the  amount  received  from  the  resale 
of  the  onions,  v/hich  x-espondent  did  not  accept  or  pay. 


-  6  - 


The  Secretary  held  that  complainant ,  in  good  faith,  advised 
respondent  that  the  car  was  "being  unloaded,  although  in  fact  this 
was  not  coirmenced  until  two  days  later;     that  it  advised  respondent 

■as  to.  the  condition  of  "the  onions  as  fast  as  that  condition  could 
iDe  determined;     that  respondent  failed  to  prove,  and  the  record  did 
not/  support  any  intent  to  defraud  on  part  of  complainant;  that 
respondent  failed  truly  a-nd  correctly  to  account  promptly  in  the 

'transaction.     Reparation  was  awarded  complainant  in  the  amount  of 
$157*32  and  respondent '  s  countor-comple-int  was  dismissed. 

S-297,  Feb.  23,  1933.  Docket  #115. 

EDWII^  W.  ?JBIL.  IIEW  YOBIC.  IT.  Y.  vs  TE0L1A.S  S.  HEBBEIg.  CR0Z3T ,  YA . 

Complainant  alleged  that  a  contract  was  entered  into  with  re-, 
spdndent  whereby,  re spandent  was  to  make  future  delivery  of  a  "block 
estimated  a.s  5  cars  of  IbO  "barrels  of  Winesap  apples,  U.S.  Utility 
G-rade,  sizes  2^  inches  and  up,  at  the  price  of  $3* 75  per  "barrel  f.o."b. 
Crozet,  Va.;"  that  respondent  failed  to  deliver  in  accordance  with 
.:the  terms  of  the  contract,  and  complainant  was  damaged  in  the  amount 
.'Of  $311  •70,  "being  the  difference  "between  the  contract  price  and  the 
.-price  paid  for -apples  on  the  open  market  to  replace  those  which 
should  have  "been  delivered  "by  respondent. 

The  contract  read:     "Q,uantity:    Block  estimated  five  cars 
.'each  of  16O  "barrels."    Respondent  contended  that  the  parties  had 
in  mind  apples  to  be  harvested  and  obtainable  in  the  immediate 
territory  of  Crozet,  la..;-    that  both  parties  recognized  the  un- 
certainty of  a  crop  and  therefore  provided  in  the  contract  for  an 
estimated  delivery  of  five  carloads.     Immediately  following  exe- 
cution of  the  contract  respondent  contracted  T/lth 
growers  in  the  vicinity  for  delivery  to  him,  at  his  warehouse,  of 
an  amply  sufficient  amount  of  apples  to  enable  him  to  fulfill  his 
contract  with  complainant  but  due  to  unusual  drought  conditions 
and  excessive  and  unusual  worm,  damage  to  maturing  apples  he  was 
only  able  to  secure  from  such  growers  a  small  portion  of  U.S. 
Utility  Winesaps,  sizes  2-|  inches  and  up;     that  he  notified  com- 
plainant in  November  of  his  inability  to  secure  the  apples  called 
for  in  the  contract  in  the  Crozet,  Va.  territory  and  that  due  to  the 
causes  stated  he  would  be  unable  to  make  delivery. 

Conrpla-inant  contended  that  respondent  was  contracted  with, 
not  as  a  grower,  but  as  a  shipper;     that  the  contract  called  for 
delivery  of  BOO  barrels  of  apple's  a.nd  respondent  should  have  gone 
into  the  market  and  purchased  apples  with  which  to  make  delivery 
UJider  such  contract. 


-  T  - 


Tlie  written  contract  was  not  definite  and  complete  in  itself 
"but  it  seemed  that  the  parties  mst  have  had  reference  to  apples 
ohtainahle  "by  respondent  in  a  limited  territory.    Had  the  respondent 
heen  absolutely  hound  to  deliver  "barrels  of  U.  S.  Utility  Winesaps, 
there  v/ould  have  Deen  no  occasion  for  the  words  "Block  estimated 
give  cars  each,  l60  barrels." 

The  Secretary  held  that  the  facts  and  circTomstances  of  the 
record  failed  to  show  that  respondent's  failure  to  deliver  was  not 
without  reasonable  cause  and  dismissed  the  case. 

S-313,  S'eb.  25,  1933,  Docket  IS7:  (Hearing) 

H.  A.  SPILrm,  TJASHIHOTQN.  D.  C.  vs.  •l-IUHPHY  FRUIT  CO.  .  01  ITSW  YOBK. 
II^C.  .  IIE¥  YOBK.  IT.  Y. 

Corapladnant ,  on  behalf  of  the  Depa-rtment  of  Agriculture, 
alleged  that  during  the  period  beginning  May  20  through  J/Hay  27,  1931. 
Y»'.  L.  Home  of  Canal  Point,  Florida.,  relying  on  representations  made 
to  him  by  Joseph  A.  Trombetta  that  he  was  an  agent  of  the  respondent, 
sold  17  carloads  of  tomatoes  to  the  respondent;     that  respondent 
accepted  delivers^'  of  the  cars  but  failed  and  refused  to  pay  the 
purchase  price  thereon;     that  respondent  req^iested  the  Central 
Hanover  Bank  and  Trust  Co.  to  hold  the  drafts  drawn  for  the  tomatoes 
until  arriva,l  of  the  cars,  vyhen  in  trath  and  in  fact  respondent  well 
knev;  that  part  of  the  cars  had  arrived;     that  the  said  false  and 
misleading  statements  and  representations  to  the  bank  were  made  for 
a  fraudulent  purpose  in  that  respondent  Imew  that  the  baric  was  under 
obligation  to  report  to  its  correspondent  barik  in  Florida,  and 
through  it  to  the  shipper,  respondent's  failure  to  honor  the  drafts 
upon  presentation;     that  on  account  of  such  misrepresenta-tions  by 
the  respondent  through  the  ban.k  as  to  the.  disposition  of  a  part  of 
the  cars  of  tomatoes,  the  shipper  was  thereby  prevented  from  diverting 
or  selling  the  remaining  cars  to  some  one  else;     that  respondent 
Toersisted  in  its  refu.sal  to  account  to  Home  for  the  true  value  and 
invoice  prices  of  the  17  cars  of  tomatoes  until  July  I5,  1931,  on 
which  date,  after  reqvuiring  Home  to  sign  a  formal  release  waiving 
all  claims  against  respondent  in  the  premises,  as  a  condition  xorece- 
dent  to  payment  by  respondent  of  any  sum  whatsoever,  pa,ld  Home  the 
sum  of  $7,060.76,  being  $1,911.63  less  than  the  agreed  invoice  price 
of  the  17  cars  of  tomtit oes  at  the  time  of  purchase  and  shipment 
thereof;  and  that  the  facts  in  the  case  constituted  a  flagrant  vio- 
lation of  the  Perishable  Agricultural  Commodities  Act,  1930- 
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The  evidence  'brought  out  the  fact  that  the  respondent  through 
Mark  S.  Yeckes,  vmo  was  the  President  of  respondent  corporation, 
entered  into  an  agreement  with  Joseph  Trombetta  to  handle  a  large 
number  -of  cars  of  tomatoes  to  he  shipped  to  New  York  "for  joint 
account  and  we  were  to  divide  the  profits  and  losses  equally." 
Yeckes  knew  from  previous  dealings  with  Tromhetta,  as  well  g-s 
during  the  negotiations  for  the  handling  of  the  tomatoes  involved 
in  this  case,  that  Tromhetta  was  not  a  grower  of  tomatoes  and  would 
necessarily  have  to  ohtain  the  tomatoes  through  others.    Whether  it 
he  considered  a  joint  account  or  a  partnership  arrangement,  it  was 
clear  that  Tromhetta  was  the  agent  of  the  respondent  hy  virtue  of 
this  arrangement  for  the  handling  and  paying  for  the  cars  of  tomatoes 
now  under  consideration.     The  respondent's  position,  therefore,  which 
it  at  one  time  took  through  its  president,  that  it  would  not  recoz- 
nize  W.  D.  Home  was  untenable.     Furthermore,  when  the  sight  drafts 
were  drawn  on  respondent  hy  Home  the  respondent  did  not  claim  that 
Horne  was  a  stranger  to  the  proceeding  hut  asked  the  haiik  to  hold 
the  drafts  awaiting  arrival  of  the  cars.     Respondent  remitted  abso- 
lutely nothing  to  Horne,  or  anyone  else,  xintil  July  15,  1931.  ox  a 
month  and  one -half  after  the  cars  had  arrived  and  had  been  delivered 
to  the  respondent.    Had  respondent  refused  to  pay  the  drafts  when 
presented,  the  shipper  would  have,  of  course,  received  notice  and 
could  have  protected  himself  on  a  large  part  of  the  cars  by  recon- 
signing  them  to  someone  else. 

Respondent's  counsel  urged  that  the  acceptance  by  the  shipper 
of  $7,660.76  and  the  general  release  executed  by  him  on  July  I5,  1931. 
precluded  the  Secretary  of  Agriculture  from  taking  any  adverse  action 
against  the  respondent  in  the  case.     The  Secretary  held  that  irre- 
spective of  whether  such  position  would  be  correct  or  not  in  a  case 
involving  purely  reparation,  it  could  not  have  the  effect  of  wiping 
out  a  violation  of  a  statute  from  the  standpoint  of  disciplinary 
action  which  occurred  more  than  a  month  before  the  release  was  exe- 
cuted;    that  the  respondent  for  a  fraudulent  purpose  made  false  and 
misleading  statements  concerning  the  disposition  of  the  tomatoes; 
that  the  facts  shown  by  the  record  proved  a  flagrant  violation  of  the 
Perishable  Agricultural  Commodities  Act  and  such  a  wanton  disregard 
of  the  rights  of  the  shipper  and  the  duty  owed  to  him,  that  no  action 
short  of  revocation  of  the  respondent's  license  could  be  regarded  as 
adequate.     The  Secretary  revoked  license  Ho.  179^7  issued  to  The 
Murphy  Fruit  Co.  of  ITew  York,  Inc.,  the  officers  of  which  were  Mark 
S.  Yeckes,  Harry  Yeckes,  Wm.  J.  Kunkel  and  Lester  E.  Seller.  f 


S-y^S,  April  11,  1933.  Doclcet-750:     (S.  P.) 

A.  W.  COLYmiL  &  CO.  .  CLIiJTON.  Ih  C.  vs.  CEESTER  t^RODUCE  CO..  CHESTER. PA. 

Conrplainant  shipped  to  respondent  by  Ra-ilway  Express  Agency 
from  Clinton,  "E.  C.  to  Chester,  Pa.  ,  lU  crates  of  strawberries  and 
h2  hampers  of  peas.    Upon  arrival  of  the  strawberries  and  peas  at 
Chester,  respondent  accepted  same  and  sold  them  for  the  account  of 
the  coniplainant .     Complainant  alleged  that  respondent  refused  to 
remit  the  net  proceeds  thereof  and  owed  the  complainant  $57»12. 

'The  account  sales  rendered  "by  respondent  showed  the  net  pro- 
ceeds due  complainant  to  be  $^1.1S.     Respondent  stated  in  substance 
that  due  to  his  financial  condition  , he  had  been  -ujiable  to  make  the 
remittance  to  the  shipper.    The  Secretary  held  that  this  was  not  a 
legal  defense  iand  awarded  reparation  in  favor  of  the  complainant  in 
the  sura  of  $-57-lS,  with  interest. 

S-37B,  May  6^,  1933,  Docket  77I.;     (S.  P.) 

AieiS  S..  KRUE&ER.  STUART.  PLA.  .  vs  ACIIB  FRUIT  CO..  PT.  PIERCE.  PLA. 

During  the  Y/inter  season  of  1931-32  the  complainant,  by  contract 
in  writihgv  sold  tO'  respondent  2351  boxes  of  oranges  and  grapefruit 
at  a  price  of  $1.00  per  box  at  her  grove.    The  complainant  alleged 
that  there  was  due  and  owing  from  respondent  on  account  of  failure  of 
the  latter  to  pay  for  the  above-mentioned -oranges  and  grapefruit  the 
sum  of  $1233;     that  respondent  had  this  frUit  picked  and  hauled  to 
its  packing  house  at- 'White  City,  Florida,  and  shipped  it  from  that 
place  to  IJew  Ydrk  City  in  interstate  commerce..  ;  • 

In  the  contract  referred  to  in  the  complaint,  the  complainant 
and  respondent  agreed  that  for  the  years  of  1922-29  to  1932-33,  the 
entire  crops  produced  in  complainant's  grove,  which  was  described  in 
detail,  were  to  be  sold  to  the  respondent  at  $1.  per  field  crate  upon 
the  trees.     In  a  statement  attached  to  the  con-iplaint  the  number  of 
boxes  and  the  price  per  box  and  the  payments  are  all  itemized  giving 
the  dates,  and  the  balance  was  shown  for  the  season  1931~32  to  be 
$1233.00. 

The  evidence  disclosed  that  there  were  negotiations  between  the 
parties  with  a  view  to  reducing  the  price  or  at  least  the  liability 
of  the  respondent  by  entering  into  an  oral  agreement  due  to  the  de- 
pressed prices  for  citrus  fruit  which  would  have  reduced  the  liability 
to  $6^7  and  this  amount  was  admitted  to  be  due  by  respondent  to  the 
complainant.     Respondent  also  stated  that  other  similar  contracts 
were  so  modified.     In  fact  the  respondent  in  its  answer  apparently 
took  the  position  that  the  written  contract  was  modified  but  the 
complainant  throughout  denied  tliat  there  vms  any  modification  of  the 
original  written  contract. 


The  Secretary  held  that  it  was  incurabent  upon  the  respondent 
to  establish  "by  a  fair  preponderance  of  the  testimony  that  the 
written  contract  was  modified  as  claimed,  which  it  failed  to  do. 
Since  the  complainant  insisted  -upon  standing  upon  the  terms  of  the 
written  contract  and  the  respondent  did  not  prove  that  there  was 
any  ore!  contra,ct  ^in  lieu  of  the  written  contract  reducing  the 
liability,  reparation  should  he  awarded  in  the  sum  claimed  "by  the 
complainant,  which  was  based  On  the  written  contract,  namely  $1233 
with  interest . 

S-3S2,  May  9,  1933,  Docket  567:  (Hearing) 

UITITE]}  FRUIT  STOHES.  IHC'.  .  PROVIDEITCE .  R.  I.  vs.  CAPITOL  FRUIT  CO.. 
TAMPA.  FLA. 

Respondent  sold  to  complainant  one  carload  of  bulk  oranges  at 
the  agreed  price  of  $1  per  field  box  f.o.b.  Florence  Villa,  Fla.  Upon 
arrival  of^  the'  Oranges  at  destination  complainant  made  an  inspection 
thereof' and' refused  to  accept  the  car,  claiming  that  an  excessive 
percentage  of  the  oranges  were  affected  by  Stem  End  and  Blue  Mold 
Rots,  and  on  that  account  did  not  comply  with  sale  specifications; 
that  thereafter  complainant  was  obliged  to  buy  oranges  to  take  the 
place  of  the  shipment  above  described  and  thereby  suffered  damages  in 
•the,  STjm:  of  $270,  being  the  ■  difference  between  the  purchase  price  and 
the  amount  paid  for  such  replacement  lot. 

Following  an  exchange  of  telegrams  with  the  respondent,  the 
broker  issued  a  standard  memorand'ora  of  sale  describing  the  oranges 
as:     "One  car  bulk  oranges  3^0  field  boxes  bulk  oranges  all  32^s, 
half  each  first  choice  grades,  partly  stamped,  not  over  25^  Russets 
©  $1  f.o.b.  per  field  box  Florenceville,  Fla.  50^  U.  S.  #1. 
50^  U.  S.  Choice.  "    The  car  arrived  in  Providence  on  Feb.  2  and . ' 
Federal  inspection  that  morning  indicated  the  lot  to  contain  an 
"average  of  9^  decay,  mostly  Stem  End  Rot,  various  stages,  mostly 
in  the' form  of  large  spots."  A  second  Federal  inspection  the  follow- 
ing day  showed  an  average  of  10^  decay.     Complainant  refused  to 
accept  the  shipment. 

•The  standard  memorandum  of  sale  showed  the  contract  called  for 
"f.o.b.  shipping  point"  and  stated  that  "unless  otherwise  stated 
herein,  this  sale  is  ma.de  in  contemplation  of  and  subject  to  the 
Standard  Rales  and  Definitions  of  trade  terms  printed  on  the  back 
hereof" .     Rule  11  appearing  on  the  back  of  such  memorandum  read: 
"'F.O.B.  Sales  or  Quotations'   means  that  the  commodity  quoted  or 
sold  is  to  be  placed  free  on  board  the  car,  or  at  ship  side  at  shipping 
point,  in  suitable  shipping  condition  and  tliat  the  buyer  assumes  all 
risks  of  damage  in  transit  not  caused  by  the  shipper  whether  there 
is  a  bill  of  lading  to  the  order  of  the  shipper  or  not." 
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Ho  Federal  inspection  was  made /at  shipping  point.  However, 
the  shov/ing  of  an  average  of  9?^  of  the  oranges  affected  "by  Stem  End 
Rot  upon  arrival  on  February  2  and  an  average  of  lOfo  so  affected  on 
Fehruary  3i  together  with  a  showing  'that  approximately  25^  of  the 
stock  was  found  to  he  soft  and  sli^itly  shrivelled  indicated  that 
the  fruit  was  not  in  suitable  shipping  condition  when  delivered  to 
the  carrier  at  shipping  point.;  (iJkt,  32,  S-177;  Dkt.  319,  S-I96) 
Stem  End  Rot  is  a  fiangas  disease  ihat  originates  in  the  grove.  The 
spores  are  present  on  the  "branches  of  the  trees  and  fruit  stems. 
It  is  irapossihle  to  distinguish  and  cull  out  sound  frait  that  may  be 
infected  and  later  develop  Stem  End  Rot . 

The  measure  of  damages  for  breach  of  warranty  of  qilality  is 
generally  the  difference  between  the  value  of  the  commodity  actually 
furnished  the  buyer  and  the  value  it  would  have  had  if  it  had  been 
of  the  quality  as  warranted.    Since  purchase  was  f.o.b.  Florida 
shipping  point  it  appeared  that  there  was  no  competent  evidence  from 
which  could  be  determined  the  difference  in  the  market  value  of  the 
oranges  as  actually  delivered  at  shipping  point  and  the  market  value 
thereof  if  they  had  been  as  warranted.    Even  if  the  sale  price  of 
$1  per  field  box  was  acceiJted  as  evidence  of  the  market  value  of  the 
oranges  as  warranted  there  was  no  evidence  as  to  what  the  market  value 
was  of  the  oranges  actually  delivered.     The  amount  of  complainant's 
damages  could  not  therefore  be  determined. 

The  Secretary  held  therefore  that  at  the  time  of  loading  said 
oranges  at  shipping  point  they  v/ere  not  in  suitable  shipping  condition 
to  be  transported  to  destination  without  undergoing  abnormal  deterio- 
ratiQn;.    that  notwithstanding  the  shipper's  failure  to  furnish  oranges 
in  compliance  with  sale  specifications  complainant's  proof  of  damages 
was  insufficient  to  support  a  reparation  order  other  than  one  for 
nominal  damages.    Reparation  was  awarded  in  the  amount  of  $1.00. 

S-395.  May  15,  1933,  Docket  U07:  ,(S.  P.) 

HEITRY  C.  HOLLMAM  PROPUCB  CO.  .  ST.  LOUIS.  MO.  .  vs  BRYMT  BROTHERS. 
HUI'fflOLDT.  TEM. 

Respondent  sold  to  complainant  a  carload  of  tomatoes  at  the 
agreed  price  of  $1.10  per  Tag  f..o.b.  shipping  point.    The  tomatoes 
were  inspected  at  shipping  point.     Complainant  alleged  that  they 
were  also  inspected  at  St.  Louis  upon  their  arrival  there  by  a. 
representative  of  the  Agricultural  Exchange,  who  graded  them  tr.S. 
No.  1;     that  at  Boston,  Mass.  where  the  tomatoes  had  been  resold. by 
complainant  Federal  inspection  showed  them  to  grade  SOfo  U.S.  Ho.  1, 
whereupon  the  car  was  rejected  by  the  Boston  buyer  showing  a  loss 
to  complainant  of  $609. 1+8. 
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Following  telephone  negotiations  between  the  parties  the 
respondent  wired  conrplainant  that  there  was  "being  diverted  to  the 
latter.va  car  of  tojmto.es  w)iich  graded  U.  S.  Ho.  1.    On  the  same  day 
.'cpn5)lajWt  wired  Ve^pqnd^^^^  LET  CAE  COlffi." 

Vi';ederal  shipping  point  inspection  shov^ed  the  shipment  to 
contain  .^'^n  average  of  20^  defe.c.ts  consisting  mostly  of  puffs,  catface 

..and  gfoy(fi:,h  .cracks",  and  t]^  falls  to  grade  U.  S.  Ho.  1  on 

'accipunt/of  ';defects  noted  above,,  hut  is  ZOfo  of  U.  S.  Ho.  1  quality." 

.Bespdndent  saw  about,  one-third  of  the '  car  loaded  at  Trenton  at  v/hich 
time,  he  aske.d  the  inspector  if  he  thought  the  car  was  going  to  grade 
U..,'.:S.'  Hq.  1.,",  '  The  inspector  informed  him  that  up  to  that  time  the 
car  v/ould  grade  U.  S.  Ho.  1.     Respondent  bought  the  car,  containing 
630  lugs  of  green  wrapped  tomatoes,  from  Ed.  Cole.    The  respondent 

.was  busy  about  other,  matters  and  instructed  Mr.  Cole  to  keep  the 
car.  in! grade.  '. 

'Jpon  ..aj-rival.  ,.6i^  Sti  Louis  it 'was  inspected  by  a 

,,repr'e^9ehtative 'of/'ihe  Agricultu^  His  inspection  showed 

.the  tornatpes  to  have  .been' fairly  uniform  in' size,  stock  mature, 
/generally  firm  and  smooth;     90  to  95^  mature  green,  remainder  turning; 
"5^  scars,  no  decay  and  under  "remarks*'  stated:     "Stock  mature,  smooth, 
firm  and  load  in  good  condition  and  will  grade  strictly  U.        Ho.  1." 

The  car  was  bought'  f .  o.b.  shipping '■pbiht  for  delivery  at 
St.  Louis  and  Federal  shipping  pbint  inspection  was  taken  as  prima 
facie  evidence  of  the  facts  therein  stated,  arid,  while  not  con- 
clusive, the  evidenqe  of  grade  as .  indj.cated  by  the  inspections  at 
St.  Louis  was  insufficient  to  overthrow  that  contained  in  the 
shipping  point  certificate.  .^...'.^-.i  . 

The  record 'shpT/jred  that  the  coiftpl'aiMnt  originally  resold  the 
car  for  $S4-1.05;  ."that  the  amount  actusilly  received  by, him  on  resale 
after  rejection  of  the  car' was  $231.57-     The ' complainant  claimed 
damages  of  $609 .^8 the ' difference  betwefeh  the  amount  for  which  the 
car  v/as  originally  resold  and.  the  amount  ,. actually  received  by  it. 
This,  however,  was  held  not  to  be 'the  proper  meb-surfe  of  the  com- 
plainant'  s-  damages.    The  joriginal,..  res,ale,...,iDf  the  car.  by  .  the  complain- 
ant contemplated  transportation  of  "the'' to  Louis  to 
Boston,  and  delivery  at  the  latter  point  about  five  days  thereafter. 
The  shipper  could  not  be  held  liable  for  the  loss  suffered  by  the 
complainant  from' the  original  resale  p^ice  undo r/such  conditions. 
The  p r op e,r  measure  of  complainant '  s ,  damages  y/as' the,  excess  ,  if  any, 
of  the  mrket  value  at  the  time  and  place,  of  delivery  of  a  car  of 
tomatoes ,  ojf  the  grade  purchased,  i.  e,'.  U.S,.  Ho.  1,  over  a  car  of 
•  the  grade  actually  delivered,'  i.  e .  SO^  ,IJ. S.  Ho.  1.     The  complainant 
was  advised  as  to  the  proper  measure'  o.f  'its'  damages  and  requested  to 
submit  evidence  of  its  loss  oh  this,  basis .     It  failed,  however,  to 
submit  the  evidence  requested  and  drily' nominal/ damages  in  the  amount 
of  $1,00  was  awarded.                                .■<.,..  ; 


S-39S,  May  17,  1933.  Docket  ^76:';^:  ;.  ' 

?0X  CHASE  FABMS.  INC..  TOWMDA.  PA"...  vs.  SIMEITSKY  &  LEVY.  BROOKLYN.  H.Y. 

Complainant  alleged  that  it  sold  to  respondent,  throiagh  a 
■broker  acting  as  agent  for  "botli  parties,  one  carload  of  potatoes  at 
75^  per  h-undredweight ,  or  the  total  sale  price  of  $270,00,  delivered 
at  Wallahout  Station,  Brooklyn,  N.  Y. ;     that  the  potatoes  were 
shipped  in  car  MDT  IS5OI  in  compliance  with  said  contract  hut  upon 
arrival  in  Brooklyn  respondent  rejected  same  and  complainant  was 
compelled  to  resell  the  potatoes  fo-r,  respondent's  account,  which 
resale  netted  complainant  the  siuji  of  $23h-.00  less  $10.20  storage  . 
charges  and  $9' 20  telephone  and  wire  charges,  or  a  net  of  $21^.-. 00; 
that  on  account  of  said  respondent's  rejection  complainant  v/as 
damaged  in  the  sum  of  $5^.00,  the  difference  oetween  the  amount  for 
which  the  potatoes  were  sold  to  the  respondent  and  the  amount  real- 
ized upon  resale  plus  storage,  telephone  and  wire  charges. 

The  record  indicated  that  under  date  of  January  IS,  1932  the 
complainant  and  respondent  entered  into  a  contract  thro"ugh  a  "broker 
for  the  sale  of  twelve  or  fifteen  cars  of  U.  S.  No.  1  potatoes  at 
95?^  per  cwt.  in  100-pound  sacks  delivered  to  the  New  York  Dock  Co., 
Brooklyn,  N.  Y. ,  the  shipments  to  he  scattered  and  inspection  to  he 
made  at  New  York.    Under  date  of  Fehruary  2,  1932  complainant  and 
respondent,  through  the  same  hroker,  entered  into  a  contract  for  the 
car  of  potatoes  in  question  at  75^  per  hundred  delivered. 

Two  cars  of  potatoes  were  shipped  under  the  contract  of  January 
IS,  which  Federal  inspection  showed  were  not  U.  S.  No.  1  and  the 
parties  then  entered  into  negotiations,  in  view  of  the  fact  that  the 
potatoes  had  already  heen  shipped,  finally  arriving  at  75(^  per  cwt. 
or  a  discount  of  20^  per  hundred.    Another  car  of  potatoes  was 
shipped,  which  potatoes  also  were  not  U.  S.  No.  1  as  shown  hy  the 
Fed-eral  inspection  certificate,  and  that  car  was  finally  accepted 
at  75^  per  cwt.  hy  the  respondent.    Respondent  stated,  and  it  was 
not  denied,  that  he  ordered  U.  S.  No.  1  potatoes  for  hospital  trade 
and  while  he  did  accept  three  of  the  carloads  of  potatoes  of  a  lower 
grade  than  called  for  in  the  contract,  he  lost  money  on  all  three 
of  the  cars  as  well  as  losing  the  good  will  of  his  customers.  The 
evidence  shovred  that  none  of  the  four  cars  conformed  to  the  terms 
of  the  original  contract. 

The  complainant  contended  that  the  respondent  did  accept  three 
cars  of  the  potatoes  and  that  the  fourth  car  was  similar       grade  to 
the  other  three,  and  the  fourth  car  should  have  heen  accepted  hy  the 
respondent  at  75^  per  hundred.    The  evidence  disclosed  that  the  contract 
for  U.  S.  No.  1  potatoes  had  heen  modified  and  that  the  respondent 
had  agreed  to  accept  potatoes  of  a  lower  grade  at  75 per  hundred 
delivered  on  the  fourth  car;    furthermore,  that  evidence  indicated 
that  the  respondent  released  the  complainant  from  the  terms  of  the 
original  contract  and  after  negotiations  entered  into  a  new  contract 
for  the  fourth  car  at  75^  per  cwt.  delivered,  which  was  a  lower  price 
than  called  for  in  the  original  contract. 
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The  Secretary  held  that  in  view  of  the  ahove  it  appeared 
evident  that  respondent's  rejection  of  the  fourth  car  was  without 
reasonable  cause  and  awarded  reparation- in  .the  amount  of  $36.00, 
with  interest,  which  was  the  difference  "between  the  original  price 
of  the  car  and  sum  received  upon  resale.    The  claim  of  ,  the  complain- 
ant for  $20.00  representing  storage,  telephone,  arid 'telegraph  charges 
was  disallowed.  - . 

S-ll-lIl  and  Ul54~A  and  i^lH-B . 

THOMS-t/xOHRIS  PRODUCE  CO..  mCj  ,  SM  BHUITO.' TEXAS  /  vs .  SA^mL  SCHWARTZ 
ERUIT  CO..  INC..  HEW  YOBK.  U.  Y. 

Violation  charged:  Rejection. 

Principal  points  involved:    Whether  tomatoes 
were  of  seiTii-globe  or  of  flat  type;' whether 
respondent's  "belief  that  tomatoes  were  of 
a  flat  variety  constituted  reasonable  cause 
for  rejection. 

Order;  Case  dismissed.' 

^  .■  -  Outline  of  Facts 

,  ,         .  This , case  involved  a  joint  account  agreement  covering  100  to 
1-50  ,  carl  oads  of  tomatoes,  four  of  which  were  shipped  by  complainant 
and  three  were  rejected  by  respondent.     Cars  were  resold  at  a  loss 
of  $l6ll.^S  and  complainant  claimed  reparation  from  respondent  in 
the  amount  of  one-half  this  loss.    Respondent  claimed  that  the  to- 
matoes were  to  be  of  the  semi-globe  variety  and  that  no  flat  variety 
was  to  be  shipped,  at  , any  time;     that  the  cars  actually  shipped  con- 
tained tomatoes  of  flat  variety  and  respondent  was  therefore  justi- 
fied in  rejecting  them.     ■  . 

It  appears  that  the  Dennis  Brokerage  Co.  ac'tiii^'  as  agerit  'for 
both  parties  wrote  certain  letters  to'  the  complainant  which- were 
submitted  to  and  approved  by  th!e  respondent  and  that  these  letters 
so  modified  the  original  contract  as  to  permit  inclusion  of  tomatoes 
of  a  flat-type  or  variety  provided  that  tomatoes  of'  that  description 
were  being  included  in  shipments  by  others  and  provided  further  that 
respondent  should  be  notified  by  complainant  at  the  time  of  shipment 
that  the  cars  contained  flat  type  tomatoes.    The  cars  in  question 
contained  tomatoes  of  a  semi-globe  type  which  while  having  a  flat ^ 
appearance  could  not  be  classed  as  flat  type  tomatoes,  nevertheless 
the  inspector  at  ITew  York  City  expressed  the  opinion  that  the 
tomatoes  in  these  cars  were  of  a  flat  variety  and  respondent  there- 
fore was  justified  in  believing  complainant  had  not  made  delivery 
in  accordance  with  the  contract  and  that  the  rejection  of  the 
tomatoes  was  not  without  reasonable  cause. 
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■  '  ■  '  Riliiigs  inclixded'  in  Decision 

1.  Texas  tomatoes  of  the  seini-glolie  type  can  not  "be  classed 
as  a  flat  type  tomato.    The  evidence  showed  tliat  the  tomatoes  in 
these  cars  were  semi-glohe  and  not  the  flat  type;     the  complainant 
therefore  was  not  required  to  give  any  notice  as  to  tomatoes  of  a 
semi-glote  type. 

2.  Tlae  receiver  who  has  a  Government  inspection  at  desti- 
nation referring  to  tomatoes  as  being  of  a  flat  variety  has  reason- 

'.ahle  cause  for  rejection  if  his  contract  specifies  that  flat  variety 
'■  shall  not  he  shipped  without  due  notice  to  him. 

'  -S-l+SS,  .May  25,  1933,  Docket  S29:  (S.P.) 

'  JOSEPH  BECKER  CO..  DETROIT.  MICH,  y.  UlTITED  BROKERS  GO..  PORTIlAITD.OHB. 

Complainant  alleged  that  respondent  hy  contract  in  writing 
c'phsigned  to  the  coirrplainant  one  carload  of  lettuce  to  he  sold  for 
respondent's  account;     that  the  lettuce  was  diverted  from  Chicago  to 
Detroit  and  that  thore  was  due  and  'owing  complainant  from  respondent 
a  deficit  in  the  sum  of  $4l3.31. 

Respondent  answered,  "there  was  shipped  to  ourselves,  the 
United  Brokers  Co.,  at  Chica^'o,  111,,  PSE-21236  containing  82  crates 
of  four  dozen  size,  and  192  crates  of  five  dozen  size  lettuce,  which 
lettuce  had  teen  consigned  to  the  United  Brokers  Co.  hy  the  Co- 
operative Lettuce  &  Cauliflower  Association,  of  Trout dale,  Ore;" 
that  upon  arrival  of  the  car  at  Chicago,  being  unable  to  effect  a 
satisfactory  sale,  respondent  Virired  complainant  July  l6,  193^: 
"HAVE  CAR  USONE  TROUTDALE  LETTUCE  82  POURS  I92  FIVES  DUE  CHICAGO 
WOULD  APPRECIATE  ADVISING  QUICKLY  PROSPECTS  YOUR  MRKBT  IP  DIVERTED 
TODAY  WOULD  ARRIVE  MONDY  TUESDAY  PEE  21236,"  to  which  complainant 
replied:     "CALIPORUIS  LETTUCE  SELLING  OUR  liAREET  $3  to  $3.50  IP  YOURS 
GOOD  QUALITY  SHOULD  BRING  GOOD  PRICE  CAIT  HANDLE  TO  ADVANTAGE;  "  that 
car  was  diverted  to  Detroit  and  arrived  early  on  the  morning  of  July 
19;     that  at  8:20  a.m.  the  next  day  complainant  wired  respondent: 
"NO  OREGON  LETTUCE  HERE  GOOD  WASHINGTON  MD  CttlPORNIA  LETTUCE  $3.25 
$3.50  GOOD  MOVEICSNT  IP  YOURS  GOOD  QUALITY  SEE  NO  REASON  T/DHY  SHOULD 
NOT  BRING  THE  PRICE  WIRE  C^IR  NUIffiER  MICHIGAN  CENTRAL  DELIVERY:  " 
that  the  car  arrived  in  Detroit  that  morning  but  complainant  failed 
to  advise  respondent  of  the  arrival,  or  the  result  of  its  inspection, 
or  the  condition  of  their  market,  or  T;hat  they  were  doing,  until 
1^  days  later,  v/hen  respondent  wired  complainant  for  a  report  on 
the  sale  of  the  car  and  complainant  answered:     "TO  DATE  SOLD  TWO  AT 
$3  POUR  $2.75  NINE  $2.50  TfJENTY  SIX  $2  TEREE  $1.75  SIX  $1,25  PORTY 
SIX  $1.    FIVE  80^^  FIVE  UO^  IMPOSSIBLE  GET  MY  MOVEICSNT  ACCOUNT  OUR 
I^aRKBT  GLUTTED  THIS  QUALITY  LETTUCE  JUST  HAVE  KEEP  PLUGGING  AND  CLEM 
UP  SOON  AS  POSSIBLE."    Respondent  also  alleged  that  the  loss  v/as  due 
to  the  fact  that  the  buyers  in  Detroit  were  prejudiced  against  Oregon 
lettuce,  which  fact  complainant  must  have  knov/n  v/hen  soliciting 


consignments  having  "been  operating  in  that  market  for  several  years. 
In  a  letter  from  complainant ■ to  respondent  dated  August  12,  1932, 
the  former  stated  in  part  "***the  real  reason  for  our  not  "being  ahle 
to  get  a  movement  or  secure  any  kind  of  a  price  for  it  was  the  fact 
that  it  was  Oregon  lettuce.***" 

Respondent  further  alleged  that  complainant's  taking  fourteen 
days  to  sell  slightly  more  than  one-third  of  the  car  of  lettuce,  and 
its  failure  to  give  any  advice  as  to  the  arrival  of  the  car  on  the 
market  "before  breaking  and  starting  to  sell,  constituted  a  violation 
of  Section  2  of  the  Act ,  and  instead  of  owing  the  complainant  a 
deficit  in  the  sum  of  $^+13.31  less  than  freight  charges  realized, 
complainant  should  account  on  the  "basis  of  the  market  prices  quoted 
in  the  telegram  less  the  $6S.OO  charged  for  demurrage  and  $53-30 
charged  for  extra  icing,  which  under  no  circumstances  or  conditions 
should  have  "been  necessary  in  a  market  the  size  of  Detroit,  as  this 
carload  of  lettuce  should  have  "been  cleaned  up  within  ^8  hours  after 
arrival . 

The  evidence  showed  that  the  complainant  rendered  an  itemized 
statement  ,  to  the  .  respondent  shovTing  in  detail  prices  at  which  the 
lettuce  was  sold  , and  the  expenses  in  connection  therewith.    The  evi- 
dence also  showed  that  the  advice  as  to  the  market  concerning  lettuce 
was  substantially  correct  at  the  time  the  complainant  advised  the 
respondent,  .  The  market  declined  materially  about  the  time  the  lettuce 
was  received  by  complainant;    also  the  market  for  lettuce  at  other 
eastern  points  at  this  time  greatly  declined.    The  evidence  indicated 
from  the  market  report  submitted  that  during  the  time  this  lettuce 
was  being  sold  by  the.  complainant,  the  market  price  was  obtained  for 
this  Oregon  lettuce,  which  was  materially  lower  than  the  prices  which 
were  being  paid  for  California  and  Washington  lettuce.    The  early 
sales  brought  good  prices  compared  with  the  later  sales,  and  the 

•explanation  of  the  complainant  for  this  was  the  fact  that  the  prices 
were  comparatively  high  when  the  car  arrived  and  began  to  drop 

y steadily,  in;  addition  to  the  fact  that  he  could  not  make  a  second 
sale,  to  any  customer.    The  lettuce,  of  course,  deteriorated  to  some 
•extent  the  longer  it  was  held. 

It  was  true  that  the  complainant  should  have  advised  the 
respondent  of  the  difficultues  encountered,  but  these  were  not 
known  until  after  the  car  had  been  accepted  and  part  of  the  lettuce 
was  sold.    Further,  the  price  for  lettuce  at  other  eastern  points 
had  declined  to  such  an  extent  that  there  probably  would  have  been 
additional  loss  had  the  lettuce  been  diverted  to  some  other  point. 
The  delay  on  the  part  of  the  complainant  in  advising  the  respondent  did 
not  seem  to  ;have  caxised  the  respondent  any  loss  whatsoever.     Upon  the 
evidence  as -a.' whple',  the  •  complaina,nt  established  that  there  was  a 
deficit 'of  $H:i3v3iv  v  , 

Reparation  was  awarded  to  complainant  in  the  sum  of  $^13.31 
with  interest. . 
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S-^ZG,  June  1,  1933,  Docket  ^59:  (Hearing) 

SATULOPI'  BROS..  lUC.  .  BUFFALO.  M  YORK  vs.  R.  S.  UOlil^.  mRCEDES .  TEXAS . 

Complainant  soiight  to  recover  $50,00  paid  to  respondent  as 
cost  of  top  icing  a  carload  of  "beets  and  a  carload  of  catlDage  sold  by 
respondent  to  complainant  f.o.b.  shipping  point  in  Texas.  Complain- 
ant paid  the  drafts  drawn  by  respondent  on  these  two  cars,  each  of 
which  included  $25.00  for  top  ice  claimed  to  have  been  supplied  by 
respondent.     It  was  alleged  by  complainant  that  neither  of  the  cars 
showed  any  evidence  of  having  been  top  iced.    Respondent  insisted 
that  top  ice  was  supplied  in  both  cars  and  that  although  nothing 
was  said  in  the  contract  concerning  the  matter  that  it  was  usual 
and  customary  to  top  ice  these  vegetables  and  to  bill  the  buyer  for 
the  cost  of  the  same,  and  that  had  they  not  been  so  protected  they 
would  have  arrived  in  an  unsalable  condition. 

The  evidence  was  extremely  conflicting  but  after  a  full  consider- 
ation thereof  the  Secretary  found  as  a  matter  of  fact  that  respondent 
did  top  ice  both  cars  at  the  time  of  loading  and  that  the  allegations 
of  the  complainant  were  not  sustained  by  the  record.     Complaint  dis- 
missed. 

S-U90,  Sept.  IS,  1933,  Dockets  713  and  713-A:  (Hearing) 

E.  I'fflYER  FRUIT  CO..  OMAHA.  HEBR.  .  vs.  MARSHALL  FRUIT  CO..  MAItSHALL. 
mim.  and  COmTTERCaiPLAII^ 

Violation  char;g:ed:    Failure  to  deliver 
Principal  point  involved:    Proof  required  as 

to  loss  of  profits. 
Order;     Nominal  damage  of  $1.00  awarded. 

Outline  of  Facts 

Complainant  E.  Meyer  Fruit  Co.,  through  a  broker  in.  Omaha, 
bought  from  respondent  Marshall  Fruit  Co.  one  car  of  onions  on  a 
delivered  basis.    Upon  arrival  the  car  was  rejected  by  complainant  on 
the  ground  that  the  onions  were  inferior  to  that  called  for  in  the 
contract  of  sale.    Complainant  claimed  damages  of  $300.00,  while 
respondent  in  its  count e re omplaint  claimed,  that  because  of  such 
rejection  it  suffered  damages  of  $313.^5.    The  specifications  of 
the  contract 'were  "one  car  small  to  medium,  mostly  1-3A  2" 
U.  S.  1  red  onions  at  $^+.25  per  cv/t.  delivered."    The  inspections 
made  at  shipping  point  and  at  destination  clearly  indicated  that  the 
car  did  not  size  1-3/U"  minimum.     In  fact,  the  report  of  the  in- 
spection made  at  Omaha  stated  under  grade:     "U.  S.  Wo.  1,  1-1/U" 
minimum.  " 

In  proof  of  damages,  complainant  introduced  a  standard  confir- 
mation of  sale  showing  another  car  purchased  one  month  after  the  date 
that  the  rejected  car  was  purchased  and  also  testified  verbally  that 
over  the  telephone  it  had  sold  I50  sacks  to  retailers  and  jobbers  at 
$6.00  per  sack. 
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Rulings  included  in  Decision. 

1.  That  the  shipment  failed  to  meet  the  contract  specifications 
as  the  onions  graded  1-1/U"  minimum. 

2.  That  there  is  no  evidence  to  support  complainant's  con- 
tention that  the  purchase  one  month  after  the  rejection  was  a  replace- 
ment of  the  car  rejected. 

3.  That  under  the  Uniform  Sales  Act  it  has  "been  held  that 
"before  proof  may  "be  made  of  damages  from  loss  of  profits  there  must  "be 
some  evidence  showing  that  there  was  no  market  value  at  the  point  or 
immediate  vicinity  where  delivery  was  to  he  made  and  that  in  this 
case  complainant  failed  to  produce  evidence  which  met  this  require- 
ment of  the  Act.    Furthermore,  the  evidence  does  not  show  with  a 
reasonable  certainty  that  complainant  suffered  a  loss  of  profits. 
Only  nominal  damage  therefore  was  awarded  and  respondent's  counter- 
complaint  was  dismissed, 

S-H9I,  Sept.  19,  1933,  Docket  758:  (Hearing) 

GILBEBT  H.  PABICER.  TAl.gA.  FLORIDA,  vs.  COKLEY-POWELL  CO..  INC.. 
.  ATLMTA.  GA. 

Violation  charged;     Failure  to  deliver. 
Principal  points  involved:    Purchase  "by  sample; 

special  damages. 
Order;     Damages  allov/ed  complainant  who  was 

required  to  pay  balance  of  purchase  price 

to  respondent. 

Outline  of  Facts 

Complainant  purchased  from  respondent  at  Atlanta  100  hampers 
of  beans  labeled  "fancy  stringless  beans"  by  sample  examined  by  com- 
plainant's truck  driver  before  loading.    After  sale  to  customers  the 
beans  were  returned  whereupon  they  were  sorted  and  it  was  found  that 
in  one-half  of  the  lot  one-quarter  of  the  hampers  were  filled  with 
old  beans,  vines  and  grass.    The  beans  returned  were  resorted  and 
resold  but  the  quantity  not  sold  was  placed  in  cold  storage  and  later 
dumped. 

Rulings  included  in  the  Decision 

■;•        1.    That  complainant's  recovery  must  be  determined  by  the  laws 
.  of  the  State  of  Georgia  where  the  contract  was  made. 


2.  That  respondent  failed  to  deliver  to  complainant  a  lot  of 
"fancy  stringless  teans"  as  specified  and  later  exhibited  in  two 
hampers  examined. 

3.  That  because  of  respondent's  breach  of  v;arranty  the  com- 
plainant is  entitled  to  damages  equal  to  the'  difference  betv/een  the 
market  value  as  warranted  and  the  market  value  of  the  quality  delivered, 
also  to  the  cost  of  truck  transportation  as  special  damages  since  the 
respondent  knew  that  the  truck  was  being  sent  for  the  purpose  of 
transporting  this  lot,  but  that  complainant  is  not  entitled  to  reim- 
bursement for  storage  charges,  claimed  as  he  sho^^ld  have  continued 
reselling  the  entire  lot,  not  having  rejected  the  beans. 

h.    That  based  on  the  "sales  made  from  the  hampers  which  were 
returned,  -  con^jlainant  is,  entitled  to  general  damages  of  $3S.50  on  the 
value  of  the  beans  and  to  special  damages  of  $50.00  for  the  cost  of 
truck  transportation.    However,  since  payment  of  the  original  purchase 
price  of  $175-00  had  been  withheld,  the  Secretary  ordered  that  com- 
plainant pay  respondent  $86.50,  being  the  difference  between  the 
purchase  price  and  the  loss  sustained. 

8-529,  Nov.  S,  1933.    Docket  IO55:  '  (S.  P.) 

AMERICM  CBAlIBEERY_EXGaAU5E.  EEW  YOHK.        Y.  vs.        D,  PAHRISE  &  3R0. 
WASEIN&TOIT.  D.  C; 

Violation  charged;     Failure  to  account 
Princi-pal  point  involved:     Cranberries  in  storage 
Order:     Reparation  awarded  complainant  in  the  sum 
of  $63  with  interest. 

Outline  of  Facts 

During  the  period  beginning  on  or  about  October  26,  1932,  and 
ending  on  or  about  February  S,  1533.  the  complainant  had  varying 
quantities  of  cranberries  in  storage  with  the  respondent  at  his  place 
of  business.    Upon  removal  of  the  last  of  the  berries  on  February  S,  -^oxe 
1933,  it  was  discovered  that       boxes  thereof  were  missing.    Of  the-se  ^2/ 
17  were  stolon.    No  arrangement  was  entered  into  as  to  the  charges 
for  storage,.    However,  on  December  I3,  1932  the  complainant  sent  its 
check  in  the  amount  of  $10  to  the  respondent  as  reraun.eration  for  the 
storage  of  berries  in  the  respondent's  place  of  biisiness. 

Rulings  included  in  Decision 

1.     Since  I7  boxes  were  stolen  from  respondent's  place  of 
business  and  respondent  was  acting  as  a  gratuitous  bailee,  it  was 
liable  for  slight  care  only,  and  complainant  was  entitled  to  an  ac- 
counting on  the  remainder  of  the  U7  boxes,  or  30.     The  fair  and 
reasonable  value  of  the  boxes  of  cranberries  at  the  time  of  the  period 
covered  by  this  transaction  was  $2.10  per  box.     Complainant  was  there- 
fore awarded  reparation  in  the  sum  of  $63  with  interest. 
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S~556,  Nov.  2S.  1933,  Docket  619:  (Hearing) 

UlIVERSAL  gRUIT  COIffAITY .  ■  IITC.  ,  -  TOAJCHBE .  WASH.,  vs  S.  T.  FISH  COMPAITY. 
CHICAGO.  111.  ..>/;..:,:...,: 

Violation  charged:     Failure  to  account 
Principal  point  involved;     ATsrogation  of  original 
contract  upon  government  condemnation  of  portion 
of  shipment  dependent  upon  arrangements  made 
:  "between  parties. 

Order;     Reparation  awarded  .complainant  in  the  sum 
of  $9.^5- 

Outline  of  Facts  . 

Complainant  sold  to  respondent  two  carloads  of  "C"  grade 
Delicious  apples  on  an  f.o.h..  hasis.    The  respondent  accepted  and  paid 
for  .the  first  load  shipped. hut  declined  and  refused  to  accept  the 
apples  shipped  hy  complainant  in  the  second  car  for  the  reason  that 
upon  arrival  of  the  car -at  Chicago  80  hoxes  of  the  75^  comprising  the 
carload  were  condemned  "by  the  G-overnment  acting  under  the  provisions 
of  the  Federal  Food  and  Drug  Act. ^   Follov/ing  arrival  of  the  car  re- 
spondent wired  the  hroker:     "MOKE  TROIIBLS  UITIT3D  STATES  FOOD  DRUG 
INSPECTION  STATION  CHICAGO  HAVE  RECORD  FGE  5OO3O  TO  INSPECT  FOR -ARSENIC 
OF  LEAD  AND  GRADING  THEY  WILL  NOT  INSPECT  CAR  INTACT  TRACK  WANT  INSPECT 
Y/HEN  UNLOADED  UNDER  CIRCUMSTANCES  DONT  PROPOSE  BE  GOAT  PAY  DRAFT  THEY 
CONDEffiT  SAME  OR  PART  ONLY  WAY  WILL  HANDLE  HAVE  SHIPPER  RELEASE  US 
IMvISDIATSLY  iTE  UNLOAD  IF  CAR  PASSES  INSPECTION  SATI.SFACTORY  OTHERWISE 
HANDLE  ACCORDINGLY  THIS  NOT  SAT'ISFACTORY  LIMCE  OTHER  DISPOSITION.  " 
Complainant  answered:     "THIS  AUTHORITY  RAILROAD  RELEASE  TO  YOU  CAR  FIVE 
HUNDRED  THIRTY  ADVISE  FINDINGS."    The  next  day  the  respondent  wired 
complainant:     "WILL  ONLY  HANDLE  FGE  5OO3O  AS  ADVISED  OUR  DAYLETTER 
TVJSl^TYFOURTH  IF  PASSES  WILL  FORMED  CHECK  OR  TAKE  UP  DRAFT  lATER  THIS 
NOT  SATISFACTORY  l/iAKS  OTHER  DISPOSITION***."    The  same  day  respondent 
received  the  following  wire  from  the  hroker:     "UNIVERSAL  RELEASING***." 

Respondent  sold  the  676  boxes  of  apples,  which  had  passed  in- 
spection, at  auction  on  the  day  following  the  last  exchange  of  wires, 
and  after  deducting  freight,  commission  and  other  accumulated  charges 
remitted  to  complainant  the  net  proceeds  of  such  sale  in  the  sum  of 
$39'23.  at  the  same  time  entering  into  negotiations  for  the  washing 
and  disposal  of  the  condemned  lot  of  SO  hoxes.     Subsequent  to  respond- 
ent's original  accounting,  and  in  its  answer  as  amended  at  the  hearing, 
respondent  admitted  net  proceeds  on  the  car  to  he  "but  $9'^5-  Additional 
charges  against  the  shipment  not  included  in  the  original  account  sales 
covering  expenditures'  made  "by  respondent  apparently  for  additional 
demurrage,  relisting,  and  washing  of  the  condemned  apples  amounted  to 
$29.73.      -  ' 
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Goniplainaiit^s  claim  was'  that  respondent  sold  the  portion  of 
the  loa^  which  passed  inspection  (676  "boxes)  vyithout  complainant's 
authority  and  that  respondent's  exercise  of  control  and  possession 
of  the  apples  in  making  such  sale  amOimted  to  an  acceptance  of  that 
portion  of  the  car  at  the  original  f.o.h.  purchase  price  of  50  cents 
per  hox. 

Rixlings  included  in  Decision 

1.  Complainant  and  hroker  were  fully  informed  "by  respondent 
in  its  telegrams  of  the  situation.     Inasmuch  as  the  respondent  had 
specifically  stated  in  its  wires  to  the  broker  and  the  complainant 
that ,  in  case  the  complainant  did  not  care  to  have  the  car  handled 
as  proposed  "by  it  other  disposition  should  he  made  thereof,  it  was 
held  that  the  respondent  on  receipt  of  the  wire  from  the  complainant 
releasing  the  car  was  justified  in  assuming  that  the  complainant  was 
accepting  respondent's  prior  offer  to  handle  the  car  on  the  "basis 
outlined  in  its  wire  to  the  "broker.     In  view  of  the  circumstances, 
it  would  seem  that  the  only  interpretation  which  could  "be  placed  on 
the  wire  would  "be  that  if  the  entire  car  did  not  pass  inspection  the 
respondent  would  handle  such  portion  as  might  pass  inspection  or  "be 
availa"ble  for  sale  on  a  commission  "basis. 

2.  Complainant  requested  that  it  he  advised  as  to  the  results 
of  the  inspection.    Although  complainant  v/as  not  advised  of  the 
results  of  such  inspection  until  after  the  sale  at  auction  had  "been 
made,  nevertheless  it  could  not  he  said  that  respondent's  subsequent 
exercise  of  control  over  the  shipment  incident  to  the  resale  thereof 
at  auction  amounted  to  acceptance  of  such  portion  of  the  car  as  had 
passed  inspection  under  the  original  contract.    Complainant's  release 
of  the  car  vms  interpreted  as  an  acceptance  of  respondent's  offer  to 
deal  v/ith  the  shipment  as  outlined  in  its  wire,  and  was  an  abrogation 
of  the  original  contract  of  sale. 

3.  Reparation  was  awarded  complainant  in  the  sura  of  $9*^5) 
which  was  the  amouiit  of  respondent's  admission  of  liability. 

S-569,  ITov.  29,  1933,  Docket  ^2^1:  (Hearing) 

MTHEW  laRCimiO.  YOUUGSTOra.  OHIO,  vs.  GROTig]RS  PRODUCE  COW  MY , 
ONMCOCK.  VA. 

Yiolation  charged;     Failure  to  deliver  in 

accordance  with  contract. 
Principal  point  involved:     Complainant  must 

prove  claim  for  damages.  Spectxlative  damages 

not  allov/able. 
Order;     Case  dismissed. 
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Outline  of  Facts 

Con5)lainant  aMeged  that -respondent  failed  to  deliver  a  carloS,d 
of  Little  Stem  Jersey  sweet  potatoes  in  acc'oi>danGe  with  contract  terms 
in  that  the  potatoes  tendered  were  not-  Jersey  sweet  potatoes  and  did 
not  grade  U,  S.  #1.    At  first  cornplainant  claimed  dama,ges  in  the  sum 
of  $139.50  ^'^'^       i'ts  formal  complaint  stated  the  damages  amounted  to 
$310.62. 

The  contract  of  sale  called  for  "One-- (■!!:)  car  U.  S.  #1,  Little 
Stem,  Jersey  Sweet  potatoes  in  "branded  covered  "barrels,  $1.75  pe^ 
harrel,  Delivered."  Government  inspection  and  also  an  inspection 
made  "by  the  Moorhead  Inspection  Bureau;  Inc.  upon  arrival  of  the  car 
at  loungstown  showed  that  the  sweet  potatoes  tendered  by  respondent 
failed  to  meet  the  specifications  of  the  contract  as  to  grade. 

The  only  evidence  presented  "by  complainant  that  he  purchased 
any  swoet  potatoes -fo  supply  his  trade  in  li6u  of'  the  carload  of  Little 
Stem  Jersey  sweet  potatoes  purchased  from  reepondeht  and  rejected  upon 
arrival  \ms  a  receipted  invoice  covering  a  p^^rchase  by  complainant  of 
"50  ct.  Jersey  sweets"  at  $1,1^  per  crate.     In  filing  complaint, 
complainant  stated:     "¥e  have  enclosed  an  invoice  showing  the  price 
we  paid  for  fifty  crates  of  sweet  potatoes  from  a  pool  car,  and  have 
figured  our  damages  on  the  basis  of  three  crates  to  a  barrel." 

Rulings  included  in  Decision 

1.  Failure  of  respondent  to  deliver  a  car  of  sweet  potatoes 
meeting  the  contract  terms  was  a  violation  of  the  Act. 

2.  No  proof  was  presented  to  indicate  that  even  the  snail 
quantity  of  50  crates  Y^hich  the  complainant  purchased  was  Little  Stem 
Jersey  sweet  potatoes.     Furthermore,  the  price  at  which  a  jobbing 
sale  of  sweet  potatoes  in  the  amount  of  5O  crates  would  be  made  is 
not  comparable  to  a  price  for  a  carload  sale  of  sweet  potatoes.  Com- 
plainant based  its  claim  for  loss  on  a  "figured"  calculation  of  an 
ass"'Jmed  purchase  by  it  of  a  car  containing  55^  crates  of  sweet  potatoes. 
The  damages  claimed  therefore  were  entirely  speculative  and  not  allov;- 
able  as  reparation. 

S-577,  Dec.  12,  1933,  Docket  85U:  (Hearing)  

A.  J.  TE33E  &  SOUS.  ASEEHTQIT.  TEXAS,  vs.  VIR&IITIA  BROKBRAGfE  CO.. 

HUI'ITII^GTOIT.  VA. 

Violation  charged;     Failure  to  accoiuit. 

Principal  point  involved:     Failure  to  pay  purchase 

price  a  violation  of  the  Act. 
Order;     Reparation  awarded  complainant  in  the  sum 

of  $359.55,  with  interest. 
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Outline  of  iFacts 

The  parties  in  May,  1932,  entered  into  a  contract  in  writing 
i;7hereT3y  tlie  respondent  agreed  to  purchase  one  carload  of  Uo.  1  Crystal 
Wax  onions  at  85^^'  per  "bag,  f.o.t).  Texas.    The  respondent  accepted  the 
car  and  remitted  in  the  sum  of  $55'39.  $50  cif  which  applied  against  the 
original  cost  and  •$5»39  represented  interest  from  the  date  of  sale 
to  August  19,  1932.    An  allowance  of  $25  for  "brokerage  was  made  leaving 
a  balance  due  cor/rplainant  of  $359  •55' 

Baling    included  in  Decision 

1.     Respondent  failed  truly  and  correctly  to  account  for  the 
carload  of  onions  in  violation  of  the  Act  and  reparation  was  awarded 
complainant  in  the  sum  of  $359* 55 »  v/ith  interest. 

5-578,  Dec.  12,  I933,  Docket  EkS,  (Hearing) 

H.   I.  LEWIS  CO.  .  FHBSI'TO.  CALIg.  vs.  '^?E5T  VIH&IITIA  BROKBRAGE  CO.. 
gJlTTIHGTOiT.  W.  7A. 

Violation  charged;     Failure  to  account . 
Principal  point  involved:    Failure  to  pay  after 

release  of  car  obtained,  a  violation  of  the  Act. 
Order;     Repara^tion  awarded  complainant  in  the  sum  of 

$450.09,  ?;ith  interest. 

Outline  of  Facts 

Complainant  in  September  1932  sold  respondent  one  carload  of 
mixed  table  grapes,  U.  S.  ITo.  1,  at  a  total  price  of  $^75*09 >  f.o.b. 
shipping  point.    The  records  of  the  railroad  conrpany  indicated  that 
when  the  car  arrived  it  was  accepted  by  the  respondent  after  the 
"advise"  billing  was  changed  by  complainant  to  "open"  and  the  car 
released  to  respondent.    The  record  further  contained  a  statement  by 
the  respondent  acknowledging  the  indebtedness.     It  was  the  contention 
of  the  respondent  at  the  hearing  that  he  had  paid  the  sum  of  $35  'to 
Mr.  Claud  Hook  who  stated  he  represented  the  complainant  and  that  the 
respondent  was  therefore  entitled  to  a  credit  of  $35.    The  respondent 
was  given  an  opportunity  to  produce  the  receipt  but  failed  to  sub- 
stantiate its  contention  that  the  $35  '^'^^^  actually  paid. 

Ru-ling    included  in  Decision 

1.     Respondent's  failure  tmily  and  correctly  to  account  was 
a  violation  of  the  Act  and  reparation  was  av/arded  complainant  in 
the  s-um  of  $^50.09  with  interest. 
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S-579,  December  18,  1933,  Docket  495:     (S.  P.) 

R.  S.  ITOKMIT.  WBSLACO.  TEXAS,  vs.  R.  L.  ROOTS  PRODUCE  CO..  RATOITDVILLE , 
TEXAS. 

Violation  charged:     Failure  to  deliver  in  accord- 
ance with  contract  terms. 

Principal  point  involved:     In  f.o.h.  purchase 
huyer  assumes  responsihility  for  normal 
deterioration  in  transit. 

Order:     Case  dismissed. 

Outline  of  Eacts 

Complainant  and  respondent  entered  into  a  contract  for  the 
sale  and  purchase  of  one  carload  of  U.  S.  No.  1  tomatoes  consisting 
of  660  lugs  at  $2.35  Pe^         f.o.h.  shipping  point,  or  a  total  of 
$1551 >  which  were  paid  for  in  cash  hy  complainant.  Complainant 
alleged  tha.t  "believing  the  tomatoes  met  the  s-pecif ications  of  the 
contract  it  sold  the  car-  to  another  coi;Tpany  for  the  sum  of  $1258.17, 
which  company  rejected  them  upon  arrival  "because  they  were  not  U.  S. 
No.  1  and  complainant  was  forced  to  resell  at  the  "best  price  ohtain- 
ahle  siiffering  a  loss  of  $1135'30.  "being  the  difference  "between  v;hat 
the  commodity  would  have  "been  worth  had  it  met  the  specifications  of 
the  contract  and  the  net  am-Ount  that  respondent  received  for  the 
tomatoes. 

The  car  was  originally  inspected  at  shipping  point  and  con- 
tained some  U.  S.  JJo.  2  tomatoes;    however,  the  respondent  showed 
"by  competent  affidavits  that  the  U.  S.  No.  2  tomatoes  were  removed 
from  the  ca.r  after  this  inspection  and  replaced  with  U.  S.  No.  1 
stock  o"btained  from  the  Botts  Produce  Co.  at  Harlingen.  These 
affidavits  were  supported  hy  the  Federal  inspection  at  destination 
in  that  the  inspection  showed  tliat  the  stocic  met  the  quality  require- 
ments of  U.  S.  No.  1  grade  and  failed  only  on  accoijmt  of  the  condition. 

Ruling    included  in  Decision 

1.     This  was  an  f.o."b.  sale  and  the  purchaser  was  lia"ble  for 
normal  deterioration  in  transit.     The  condition  as  shov/n  "by  desti- 
nation inspection  indicated  normal  deterioration  and  that  the  car  met 
the  terras  of  the  contract. 
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S-52Q,  Dec.  IS,  1933,  Docket  1059.:    ,(S.  P.) 

A.  0.  KOLBEB&.  McALLEIT.  TEXAS,  vs.  TQM  AY003  CO..  PITTSBUH&H.  PA. 

Vlo^lation  cliarged;    Failure  to  acco-ant 
Principal  point  involved:     Failure  to  pay 

purchase  price  is  a  violation  of  the  Act. 
Order:     Separation  awarded  cornplainant  in  the 

sum  of  $732.70,  with  interest. 

Outline  of  Pacts 

A  contract  was  entered  into  TDetween  coroplainant  and  respond- 
ent whereby  respondent  agreed  to  purchase  one  carload  of  mixed 
vegetalDles  to  he  good  quality  and  pack.    Upon  arrival  of  the  car 
respondent  accepted  the  car  with  the  excexDtion  of  the  Savoy  cabhage. 
After  some  negotiations  an  allowance  of  25^^  per  crate  v/as  granted 
on  the  cabbage.    The  resiDondent  inspected  the  car  and  agreed  to  the 
25^^  allowance  on  the  cabbage  and  accepted  the  other  commodities 
without  coniraent.  It  made  no  attempt  to  establish  any  defense  for 
its  failure  to  pay  for  the  car  of  vegetables  in  question. 

Ruling,    included  in  Decision 

1.     Respondent's  failure  to  pay  for  the  ca.r  was  a  violation 
of  Section  2  of  the  Act  and  reparation  was  awarded  complainant  in 
the  sum  of  $732.70  with  interest. 

S-5SS,  Jan.  3,  193^  Docket  122+1:  (S.P.) 

0.  S.  MYBS  &  SONS.  I'JUSKO&EE.  OKLA.  .  vs.  A.  W.  VEHIER.  OGDEHSBUR& . IT . Y . 

Violation  charged:     Failure  to  account 

Principal  point  involved:    Failure  to  pay  purchase 

price  a  violation  of  the  Act. 
Order:     Reparation  awarded  complainant  in  the  sum 

of  $729.60  with  interest. 

Outline  of  Facts 

Complainant  and  respondent  entered  into  a  contract  for  the 
purchase  and  sale  of  one  carload  of  Aroma  strawberries  containing 
4U0  crates  at  $1.S5  per  crate  f.o.b.  Monett,  Missouri.    The  respond- 
ent paid  complainant  $100  on  account,  leaving  a  balance  of  $729.60. 
In  a  letter  to  the  Department  the  respondent  admitted  that  the 
account  was, long  past  due  and  stated  that  "we  do  want  to  pay  this 
accoxmt  in  full  as  soon  as  possible." 
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Rgling    included  in  Decision 

1.    Respondent  admitted  complainant  was  entitled  to  the  repa- 
ration so-aght  and  therefore  reparation  was  awarded  complainarit  in  the 
s-am  of  $729.60  with- interest. 

Jan.  Ig,  193I+,  Dockets  58^  and  599 '•  (Hearing) 

BL00M-RQSSI^LUI.1-KLEIIT  CO..  YOUI^GSTGWIT .  OHIO,  vs.  WILLIM  ¥EM  &  CO., 
IHC.  COLTJI'ABUS.  OHIO  and  CQUlTTERCOIvIPLAINg .      -  ' 

Violations  charged;     Failure  to  deliver; 

failure  to  account. 
Frinciipal  points  involved:     Unauthorized  action 

of  "broker  invalidates  possihle  contract;  no 

evidence  for  determining  disposition  of  money 

in  dispute .  . 
Order:     Complaint  and  count ere oraplaint  dismissed. 

Outline  of  Facts 

Complainant  and  respondent  entered  into  negotiations  through 
the  Tri-State  Sales  Agency  of  Pittshurgh,  Pa.  ,  as  "broker  for  the 
purcha-se  and  sale  of  a  carload  of  straw"berries.     The  wires  from  the 
Fean  Company  to  the  hroker  specified  "Good  Fancy  Aromas"  and  the 
reply  "back  "by  the  Tri-State  Sales  Agency  stated  "Fancy  stock".  The 
latter, , however ,  in  making  its  offer  to  the  Bloom  Company  described 
the  herries  as  "being  of  U.  S,  llo.  1  quality.     It  v/as  on  this  "basis 
that  the  Bloom  Comp3,ny  agreed  to  purchase  the  car  and  the  "broker 
thereupon  issued  a  confirmation  of  sale  as  follows:     "One  (l)  car 
U.  S.  #1  Aromas  strawberries  in  2h  quart  labelled  crates,  $2.25 
per  crate,  delivered." 

The  Bloom  Company  mde  objection  that  the  berries  upon  arrival 
v/ere  not  of  the  qmlity  and  grade  called  for  in  the  contract.  However, 
they  finally  accepted  the  car  and  sold  it  after  they  had  demoded  an 
allowance  that  was  refused  by  the  Fean  Company,  which  asked  the  release 
of  the  car  in  order  that  it  might  divert  the  shipment  to  another 
market.     The  Bloom  Co.  received  and  accepted  the  strawberries  on  the 
theory  tha.t  they  wo-old  use  them  to  satisfy  the  requirements  of  their 
trade  claiming  that  they  could  not  secure  other  berries  and  would 
maintain  an  action  for  any  loss  resulting  from  the  failure  of  the 
berries  to  measure  up  to  the  contract  specifications.  Thereafter 
the  Bloom  Company,  by  agreement  vvith  the  Fean  Company,  which  was 
entered  into  with  the  distinct  understanding  that  it  should  not 
amO"unt  to  an  accord  and  satisfaction  of  any  of  the  claims  growing 
out  of  the  sale  and  purchase  of  the  berries,  paid  over  to  the  Fean 
Companj'"  a  certain  sum  of  money  claimed  by  the  latter,  with  the  ex- 
ception of  $316.55-     Th.e  Bloom  Company  claimed  that  it  was  entitled 
to  retain  this  money  since  the  comanodity  sold  for  a  total  of  $838.i-l-5» 
when  it  would  have  sold  for  $11557  provided  the  strav;berries  had  met 
contract  specifications  as  utiderstood  by  the  Bloom  Company.     The  Fean 
Company  claimed  it  was  entitled  to  the  $3l6.55        the  balance  of  the 
purchase  price  v/hich  the  Bloom  Company  failed  to  remit. 
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■■"  Hulings  .included  in  Decision 

1.  The-  Fe^  Company:  quo'tB 4. :tP  the  1)rbk^  Taney  Aromas" 
and  at  no  time  me^itioned  U.  S.  grades.    'Although  the  U.  S.  Standards 
for  strawherries  do  not  provide  for  a  Fancy  grade,  the  broker  never- 
theless confirmed  this  sale  to  31oom  Company  as  U.  S.  NOi  1.  All 
parties  to  this  tr^insaction.  haye  "been  in  the  produce  "business' for  a 
numher  of  years  gad  are  familiar  with  the  various  grades  and  quota- 
tions of  the  various  perishable  commodities.     In  numerous  decisions 
under  this  Act  the  Secretary  has  called  attention  to  the  fact  that 
v/here  a  party  quotes  Uo.  1  or  Uo,  2  without  any  words  indicating  that 
U.  S.  grades  are  'to  be  taken  into  consideration  there  is  no  basis  for 
determining  the -quality  and  condition  of  the  produce  on  the  basis  of 
these  grades..    Produce  that  may  be  termed  as  "Fancy"  in  one  locality 
may  not  be.  of  suitable  quality,  to  meet  the  requirements  of  U.  S.  Ho.  1 
grade.    The  broker  in  changing  the  quotation  of  "Fancy"'  stock  to 

U,  S.  No.  1  stock  was  acting  wholly  without  authority  and  due  to  this 
unauthorized -action  there  was  not  a  meeting  of  the  minds  such  as  is 
necessary  to  constitute  a  contract  between  the  Fean  Company  and  the 
Bloom  Company. 

2.  The  Bloom  Company  accepted  the  strawberries  regardless  of 
the  fact  that  they  did  not  meet  its  specifications  and  there  is  an 
implied  contract  to  pay  the  reasonable  value  thereof. 

3.  The  record  did  not  contain  evidence  sufficient  to  show  the 
reasonable  carlot  value  of  the  berries  as  delivered  nor  was  there 
sufficient  evidence  for  determining  the  disposition  of  the  $3l6.55 

in  dispute. 

U.    Further,  the  facts  in  this  case  did  not  indicate  a  violation 
of  the  Perishable  Agricultural  Commodities  Act  for  which  the  Secretary 
might  assume  jurisdiction  and  issue  an  order  for  the  payment  of  any  part 
of  the  sum  in  dispute.    There  v/as  not  a  failure  to  deliver  without 
reasonable  cause  nor  a  failure  truly  and  correctly  to  account  as  far 
as  the  record  disclosed.    The  corriplaint  and  count ercoraplaint  were 
therefore  dismissed. 

S-600,  Jan.  31,  193U,  Dockets  967  &  967-A:  (Hearing) 

3AHTLBTT  PRODUCE  CO..  WICHITA.  KAITSA5.  vs.  PACIFIC  FRUIT  MD  PRODUCE 
CO..  SEATTLE.  WASHINGTOIT.  and  COUITTERCOMPLAINT. 

Violation  charg;ed;     Failure  to  deliver;  rejection 
without  reasonable  cause. 

Principal  points  involved;  Federal  inspection 
certificate  "prima,  facie  evidence";  if  certifi- 
cate in  error  regulations  provide  how  appeal 
inspection  may  be  obtained  and  error  corrected. 

Order:     Complaint  of  Bartlett  Produce  Co.  dismissed; 
in  countercomplaint  of  Pacific  Fruit  and  Produce 
Co.  they  were  awarded  reparation  of  $101.26  with 
interest  against  Bartlett  Produce  Co. 


-  2S  - 


Outline  of  Facts 

On  Decerflber  3.  1932' 'tKe"iE^acific'T  Go.  sold  to 

the  Bartlett  Produce  Con^jajiy  a  carload  of  G-ano  apples,  2-l/k  inches 
in  diameter  or  larger,  of  average  color,  .orciiard  run,  culls  out, 
Colorado  ilo.  1  hulk,  at  the  agreed  price  of  $15  per.  ton  f.o.b.  Austin, 
Colorado-    The  apples  were  shipped  on  pecember, '6  and  Federal  shipping 
point  inspection .  showed  they  conf  ormed,  strictly  to  the  specifications 
in  the  contract  of  -sale.    Upon  arrival  of  the  car  at  vJichita  on  December 
10,  the  Bartlett  Produce  Co.  claimed  that  the  apples  did  not  confonn 
to  the  specifications  of  the  contract  a.nd. asked  that  the  draft  he 
reduced  $^.00  per  ton.    The  Pacific. Pruit' &  Produce  Co.  advised  the 
hroker  of  the  contents  of  the  Federal-State'  inspection  certificate 
and  asked  that  a  Federal  inspector  at  ITichita  he  called  to  inspect 
the  apples.    The  Bartlett  Produce  Co.  did  not  call  a  Federal  inspector 
for  the  apparent  reason  that  the  weather  was  cold  and  it  would  cost 
ahout  $4o  to  get  an  inspector  from  Kansas  City,  Missouri,  the  nearest 
Federal  inspection  office,  to  Wichita.,  Kansas.    The  Bartlett  Produce 
Co.  alleged  failure  to  deliver  and  requested  damages  in  the  S"um  of 
$106.0U.     The  Pacific  Fruit  &  Produce  Co.  in  their  count ercomplaint 
charged  unlawful  rejection  and  requested  damages  in  the  sum  of  $101.26. 

.  Rulings  included  in  Decision 

1.  The  Bartlett  Produce  Co.  knew,  or  should  have  known,  that 
the  certificates  on  the  face  of  them  state  that  they  constitute  "prima 
facie  evidence"  and  if  the  Bartlett  Produce  Co.  thought  the  shipping 
point  inspector  was  in  error,  a  Federal  inspector  should  have  heen 
requested  to  examine  the  apples  at  destination  as  suggested  hy  the 
shipper. 

2.  The  apples  \7ere  sold  f.o.h.  Austin,  Colo.,  and  other  things 
heing  equal,  the  evidence  concerning  the  condition  of  the  apples  on 
Decemher  6,  1932  should  receive  greater  weight  than  any  evidence  con- 
cerning the  condition  of  the  apples  on  Decemher  10  or  later.     The  com- 
plaint of  the  Bartlett  Produce  Co.  was  therefore  dismissed. 

3.  Federal-State  inspectors  are  appointed  after  careful  in- 
vestigation as  to  their  qualifications.     They  are  believed  to  he 
impartial  and  if.  one  is  in  error  the  regulations  provide  how  an 
appeal  ins]pection  may  he  ohtained  and  the  error,  if  any,  corrected. 
These  two  cases  seem  to  illustrate  the  desirability  of  huyers  and 
sellers  giving  more  weight  to  such  inspection  certificates  than  was 
given  in  this  case. 

k.     The  Pacific  Fruit  &  Produce  Company's  complaint  alleging 
damages  in  the  sum  of  $101.26  and  the  Federal-State  inspection  as 
well  as  other  evidence  in  the  case  v/as  sufficient  to  award  damages  as 
reparation  against  the  Bartlett  Produce  Co.  in  that  amount.  Reparation 
was  therefore  awarded  the  Pacific  Fruit  &  Produce  Co.  in  the  sum  of 
$101.26  with  interest.  '.. 


S-601,  Jan.  29,  193-1- ,  Docket  92?':  '  (Hearing) 

ALTliM  &  SWAKTZ.  BUHTALO.  N.  Y.  vs.  RUDIU  BROTHERS.  PTC.,  ST.  LOUIS, 
MO.  and/or  ST.  LOUIS  D  1ST RIBUTIITG  CO..  ST.  LOUIS.  MO. 

Violation  charged:    Failure  to  deliver  in 

accordance  witii  contract  terms. 
Principal  point  involved:    Acceptance  after 

inspection;    principal  "bo-ujid  lay  acts  of 

agent . 

Order;     Case  dismissed. 

Outline  of  Facts 

On  March  19,  1932,  complainant  purchased  from  Radin  Brothers, 
Inc.,  through  its  "broker,  the  St.  Louis  Distrihuting  Co.,  Inc.,  one 
carload  of  California  Imperial  Valley  lettuce,  U.  S.  ITo.  1,  $2.S5 
per  crate  deliveared  St.  Louis,  with  the  special  agreement  that  the 
broker  would  inspect  and  accept  the  car  at  St.  Louis  for  the  account 
of  the  coiTiplainant .     The  St.  Louis  Distrihuting  Co.,  Inc.  inspected 
and  accepted  the  car  on  "behalf  of  the  complainant  and  the  latter 
resold  the  car  to  a  firm  in  Hew  York  City.    Upon  arrival  of  the  car 
in  Hew  York,  the  purchaser  in  that  city  advised  coniplainant  that  the 
car  did  not  grade  U.  S.  Uo.  1.    Complainant  contended  that  on  account 
of  the  failure  of  Radin  Brothers  to  furnish  a  car  of  U.  S.  No.  1 
lettuce  as  specified  in  the  contract  of  purchase,  it  suffered  damages 
in  the  stun  of  $298.65,  the  difference  between  what  the  lettuce  would 
have  been  worth  had  it  been  U.  S.  ITo.  1  and  the  market  value  of  the 
lettuce  actually  delivered.    The  St.  Louis  Distributing  Co.  acted 
as  a  broker  in  the  transaction  for  which  it  received  a  brokerage  fee 
of  $20  from  the  complainant. 

Rulings  included  in  the  Decision 

1.  The  terms  of  the  contract  provided  for  the  broker's 
acceptance  on  behalf  of  the  complainant  at  St.  Louis.  Com.plainant 
agreed  to  such  a  provision  and  the  broker  inspected  and  accepted  the 
lettuce.    While  the  representative  of  the  brokerage  house  contends 
that  they  made  only  a  doorway  inspection,  nevertheless  there  was 
ample  opportunity  for  a  further  personal  inspection  or  an  inspection 
by  the  Federal  Inspection  Service  at  St.  Louis. 

2.  The  failure  of  the  broker  properly  to  inspect  the  lettuce 

or  have  it  inspected  by  an  authorized  inspector  fell  upon  the  con5)lain- 
ant .    There  was  some  discussion  in  the  record  as  to  the  fact  that 
Radin  Brothers,  Inc.  told  the  broker  that  it  had  an  inspection  certifi- 
cate showing  U.  S.  llo.  1  or  that  it  purchased  the  car  from  the  original 
shipper  on  a  U.  S.  1  basis.    The  broker's  reliance  upon  such  statement 
was  no  defense  since  it  has  ample  opportunity  to  inspect  and  determine 
for  itself  the  time  quality  and  condition  of  the  lettuce.     In  other 
words,  if  the  broker  was  negligent  in  its  inspection  and  acceptance  of 
the  lettuce  at  St.  Louis,  the  complainant  was  bound  by  such  negligence 
since  the  broker  was  its  agent.    Accordingly,  the  complaint  T/as  dis- 
missed. 


^  30  - 


S-609,  Fel^ruary  6,  193^,  Docket  5^^-:  (S.P.) 

FARLEY  FRUIT  CO..  SALIITAS.  CALIF,  vs.  CROP  DISTRIBUTORS.  INC..  IJEW  YOEK, 
IT.  Y. 

Violation  charged;     Failure  to  account. 
Principal  point  involved;    Party  not  "bound  by 

unauthorized  act  of  alleged  agent. 
Order:     Case  dismissed. 

Outline  of  Facts 

Complainant  consigned  seven  carloads  of  Iceherg  lettuce  to  the 
respondent  "based  upon  an  alleged  contract  signed  by  J.  W.  Morris  in 
which  complainant  in  good  faith  "believed  that  the  respondent  was  to 
handle  this  lettuce  on  a  guaranteed  "basis, 

Milo  Frank  entered  into  contractual  relations  ?7ith  the  com- 
plainant, the  Farley  Fruit  Co.,  for  the  handling  of  seven  cars  of  lettuce 
a'bove  referred  to.    Franic  represented  to  the  complainant  that  the  cars 
of  lettuce  would  be  handled  on  a  guaranteed  basis  and  attempted  to  get 
the  respondent,  the  Crop    Distributors,  Inc.  to  agree  to  so  handle  the 
cars  of  lettuce.    The  respondent  ed  to  do  this  on  the  seven 

cars  but  did  make  an  accomjiiod^-tion  advance  on  certain  cars  expecting 
to  retain  sufficient  proceeds  to  protect  themselves  against  loss. 
However,  apparently  the  last  one  or  two  cars  sold  for  less  than  was 
expected  and  there  was  an  actual  shortage  of  $l40.2U.     The  evidence 
also  showed  that  J.  Y/.  Morris  was  not  authorized  by  the  respondent  to 
execute  the  contracts  of  purchase  and  sale.      J.        Morris  stated  that 
he  was  authorised  by  Milo  Frank  to  make  the  contract  with  the  Farley 
Fruit  Co.  for  the  account  of  the  Crop  Distributors,  Inc.    Milo  Frank, 
hov/evor,  v/as  not  authorized  to  so  bind  the  respondent  and  of  course 
Frank  could  not  confer  such  authority  upon  Morris. 

Riglin^'  included  in  Decision. 

1.     The  complaint  based  upon  an  alleged  failure  to  account  on  a 
guaranteed  basis  "was  dismissed. 

S-619,  February  ik,  133k,  Docket  6^+8;  (Hearing) 

MILLER  COOPEPalTIYE  AUCTIOiT.  IIIC.  .  HAI.'MOIID .  LA.,  ys  A.  JACOB  &  CO.. 
DETROIT.  MICH. 

Violation  charged;     Failure  truly  and  correctly 
to  acco"ujit. 

Principal  points  involved:     Yihether  cars  were  consigned 
•     .     -.  or  sold;     right  of  respondent  to  use  as  a  set-off 

personal  indebtedness  due  from  manager  of  complain- 
ant corporation. 
■  -  .  Order:     Complainant  awarded  reparation  in  the  sum 

of  $6,699.70,  with  interest. 


-  31  - 


Outline  . of  -Pact's'  '  ^  V  :  . 

Complainant  claimed  that  it  had  sold  to  respondent  certain 
cars  of  strawherries  for  many  of 'v;hich  respondent  failed  to  pay  and  on 
others  made  unauthorized  deductions  in  maJcing  payment;     that  respondent 
justified  withholding  payment  hecausG  of  transactions  ■hetyeen  respond- 
ent and  Lee  R.  Miller,  sales  manager  for  complainant;  that  Lee  R. 
Miller  operating  a  "business  in  the  State  of  Florida  v;ith  which  com- 
plainant had  no  connection  and  in  connection  with  this  business  hecame 
indebted  to  respondent  and  af terv-'ard;  secui-ed  from  him  a  loan  of  $U,000; 
that  respondent  claimed  that  Lee  R.  Miller  was  to  consign  cars  to  re- 
spondent the  proceeds  of  which  respondent  was  to  recoup  the  money  due 
it;     that  this  transaction  was  illegal  and  without  the  authority  of 
the  complainant.. 

Respondent  contended  that  the',  cars  of  strawberries  in  question 
v;ere  not  sold  to  it  but  v;ere '  cons ighed  to  be  sold  on  account;  that 
there  was  no  illegal  transaction  between  it  and  the  sales  manager  of; 
complainant;     that  Lee  R.  Miller  represented  to  respondent  that  he  ■  ; 
was  the  ovmer  in  his  own  right  of         of  the  capital  of  the  complain- 
ant;   that  Lee  R.  Miller  desired  certain  cash  to  distribute  among    -  ■ 
growers  of  the  strawberries  in  advance;     that  respondent  agreed  to 
advance  and  did  advance  to  coicplainant  company  the  sum  of  $^,000; 
that  there  y;as  a  balance  due  res]pondent  previous  to  this  from  said  Miller 
in  the  sum  of  $1,322.^5'  evidence  showed  that  Miller  had  authority 

to  make  arrangements  for  the  disposition  of  the  cars;     that  he  agreed 
to  a  consignment  transaction  between  the  parties  and  that  the  cars 
were  not  sold  to  Jacob  but  v/ere  consigned  for  sale  on  account.  The 
evidence  also  showed  that  while  there  was  gross,  negligence  on  the  part 
of  the  officers  and  directors  in  the  conduct  of  the  affairs  of  the 
corporation  and  while  the  appropriate  sales  made  on  the  auction  were 
in  some  instances  at  least  but  a  sham  and  a  pretence  nevertheless 
respondent  was  extraordinarily  negligent  in  accepting  Miller's  word 
as  to  his  authority  to  negotiate  the  loan;     that  the  loan  v/as  without 
the  authority  of  the  Board  of  Directors  of  the  complainant  corporation; 
and  that  the  loan  was  a  personal  one  to  Miller  and  that  neither  it  nor 
the  deficit  on  the  Florida  deal  was  chargeable  to  complainant.  It 
was  held  that  respondent  should  account  to  complainant  on  a  consignment 
basis  and  that  there  was  due  complainant  $1317«25  by  reason  of  a  check 
outstanding  plus  the  $^1000  advanced  to  Miller  and  the  balance  from  the 
Florida  deal  of  $1,382.^5  or  a  total  of  $6,699.70. 

Rulings  included  in  Decision 

1.  That  amounts  advanced  the  manager  of  a  corporation  on  the 
statement  that  he  had  authority  to  negotiate  such  loans  when  as  a  matter 
of  fact  the  loan  had  not  been  authorized  by  the  Board  of  Directors  of- 
the  corporation  must  bo  considered  as  personal  loans. 

2.  Amounts  due  personally  from  the  sales  manager  of  a  shipping 
organization  can  not  be  used  by  a  receiver  as  a  set-off  against  amo-un.ts 
due  the  shipper. 


S-622,  Fel2.  20,  I93U,  Docket  6^+5:  (Hearing) 

RARRY  TERAILKILL,  STSm^SVILLB.  MQITTilTA,  vs  C.  K.  ROBDTSOxI  CO.. 
MIITI'JEAPOLIS.  Mim-J. 

Violation  charged;     Failure  to  accoimt. 

Principal  point  involved;     Initial  complaint 
'  mast  be  filed  within  9  months  of  the  time 

the  cause  of  action  accrued  and.  rrpast  contain 
sufficient  facts  to  show  cause  of  action 
•under  the  Act . 

Order:     Case  dismissed.   ■■.  ;••  '•.  -■ 

Outline  of  Facts 

The  initial  complaint  in  this  case  was  filed  "by  Harry  Thrailkill 
under  date  of  April  3,  1931  "by  telegram  reading  as  folloy/s:   "OiT  BEMLF 
OF  BITTER  ROOT  HEAD  LETTUCE  GROV/ERS  ASSOCIATION  I  WISH  TO  FILE  CIAIM 
AGAINST  C  H  ROBINSON  COivIPAl.TY  OF  BUTTE  i.lONTAlI^.  MIMOli^POLIo  AIJD  ELSEWHERE 
FOR  OYm  SIX  THOUSAIID  DOLLARS  STOP  RSPARiTION  OR  SUCH  OTHER  ACTION  AS 
MAY  EE  ADVISABLE  STOP  PLEASE  WIRE  MY  SXPSITSE  ADVISING  PROPER  PROCEDURE 
WHERE  TO  FILE  CLAIM  AND  IF  I  SHOULD  ENGAGE  ATTORNEY  OR  IF  IvIATTBR  COULD 
BE  PREPEIOTED  TO  UI^ITED  STATES  DISTRICT  ATTORl-TEY  HERE". 

No  further  complaint  was  filed  until  September  30,  1931  when 
Thrailkill  filed  a  formal  complaint  which  set  forth  at  length  the 
execution  of  a  written  contract  "between  complainant  and  respondent 
under  the  terms  of  v/hich  a  loan  was  made  "by  the  respondent  to  the 
complainant  and  a  certain  note,  in  the  amount  of  $2500,  secured  "by  a 
deed  to  120  acres  of  land  was  executed  "by  coiTiplainant  in  consideration 
of  which  complainant  appointed  respondent  as  his  agent  to  "handle  as 
"brokers  and  distributors"  all  the  fruits  and  vegetables  shipped  or 
caused  to  be  shipped  by  complainant  from  Ravalli  County  in  the  State 
of  Montana  during  the  year  1930 • 

ViHiile  the  complaint  was  very  indefinite,  it  may  be  said  there 
were  five  distinct  violations  alleged  therein.    First  -  a  failure 
truly  and  correctly  to  account  promptly  for  IS    carloads  and  2  less 
than  carlots  of  head  lettuce;     second  -  false  and  misleading  statements 
made  to  complainant  with  respect  to  the  condition  of  the  market  for 
certain  consignments;     third  -  the  malcing  of  false  and  misleading  state- 
ments to  the  complainant  concerning  the  mmling  of  a  chock  for  $5^00; 
fourth  -  the  making  of  false  and  misleading  statements  to  other  persons 
as  to  the  sale  and  disposition  of  the  produce  and  payment  therefor; 
and  fifth  -  that  respondent  wrongfully  sold  complainant's  land. 

It  was  the  contention  of  respondent  that  a  proper  complaint 
was  not  filed  within  the  nine  months'  period  and  that  therefore  the 
Secretary  was  without  jurisdiction  to  decide  the  issues  herein  presented 
and  denied  the  allegations  of  the  complaint  that  it  failed  and  neg- 
lected to  account  to  complainant  for  the  net  proceeds. 


:  Ru-lings  inci-acl,ed  in  Decision 

1.    The  only  complaint  filed  "By  complainant  within  nine  months 
from  the  date  the  alleged  causo  of  action  accrued  '-ms  the  telegram 
which  complainant  sent  to  this  Depai-tmeht  on  April  3 .  1931-     The  cause 
of  action,  if  any,  accrued  on  Septemher  3,  13'5^,  at  which  time  final 
accounting  was  made  to  complainant  "by  respondent.    Formal  complaint 
T/as  not  filed  imtil  SeptemlDer  30,,  1931-    Under  Section  6(a)  of  the 
Act  it  is  necessary  to  apply  within  nine  months  lay  petition  stating 
"briefly  the  facts.    The  telegram  in.  question',  which  must  he  termed 
the  complaint  since  it  was  the  only  one  properly  before  the  Secretary, 
did  not  sufficiently  set  forth  the  facts  surrcfunding  this  transaction 
to  properly  show  a  cause  of  action..    It  was  merely  a  general  statement. 
It  is  unnecessary  that  the  compla-int' made  to  the  Secretary  he  formal 
in  character,  hut  it  is  necessary  that  it  contain 

sufficient  facts  to  show  a  cause  of  action  under  the  Act.    A  letter  or 
telegram  may  he  a  sufficient    complaint  within  the  meaning  of  the  Act 
provided  that  it  states  sufficient  facts  to  charge  a  violation  of  the 
Act  and  warrants  the  serving  of  such  complaint  upon  the  adverse  party. 
Since  this  telegram  did  not  comply  with  the  requirements  of  the  Act , 
and  the  statute  of  limitations  had  run  against  the  formal  coniplaint , 
the  case  was  dismissed. 

Hov;ever,  disregarding  the  fact  that  the  Secretary  did  not  have 
jurisdiction,  he  stated  that  he  considered  it  advisable,  due  to  the 
peculiar  nature  of  this  transaction,  that  -some  of  the  questions  presented 
by  the  record  be  discussed,  which  discussion  is  briefly  set  forth  below: 

As  to  the  failure  truly  and  correctly  to  account  promptly,  it 
appears  from  the  record  that  the  carlots  and  less  than  c'arlots  of 
lettuce  moved  during  the  period  from  July  1  to  July  23,  1930  and  that 
an  accounting  was  not  made  until  September  9>  1930.    Under  the  terms 
of  the  contract  it  would  have  been  necessary  for  the  complainant  to 
h9,ve  disclosed  the  dates  upon  which  the  consignees  remitted  to  the 
respondent.    With  this  information  in  the  record  it  would  have  been 
possible  to  determine  whether  the  respondent  was  negligent  in  its 
accounting.    The  complainant  having  failed  to  propei'ly  bear  the  burden 
of  proof,  this  allegation  of  his  complaint  must  be  dismissed. 

The  second  contention  is  tliat  the  respondent  made  false  and  mis- 
leading statements  concerning  the  market  for  said  consignments.  There 
is  no  evidence  in  this  record  tending  to  show  that  the  respondent 
actually  knew  the  condition  of  the  eastern  markets  for  lettuce  of  the 
quality  and  in  the  condition  that  these  shipments  are  shown  to  have 
been.     It  \ms  merely  an  opinion  expressed  and  is  certainly  not  a  vio- 
lation of  the  Act  in  the  making  of  false  and  misleading  statements 
for  a  fraudulent  purpose.    The  most  that  can  be  said  is  that  poor 
judgment  was  exercised  by  the  respondent's  employees  in  their  handling 
of  the  transactions.    Certainly  there  is  nothing  fraudulent  shown 
and  this  must  be  present  if  a  violation  of  Section  2,  sub-section  ^4-, 
is  properly  proven. 


The  third  and  fourth  alleged  violations  concern  the  making  of 
false  and  nisleading  statements  with  respect  to  the  mailing  of  a  check 
to  complainant  and  the  making  of  false  and  misleading  statements  to 
other  parties  as  to  the  sale  and  disposition  of  the  lettuce  and  payment 
therefor.    IThile  there  was  considerahle  testimony;  tending  to  show  that 
respondent's  agent,  Peters,  did  make  false  statement  to  the  complainant 
as  to  the  mailing  of  a,  check  for  $5^00,  sioch  statements,  if  made, 
would  not  be  actionable  under  this  law  because  the  false  and  misleading 
statements  specified  by  the  Act  are  limited  to  tHose  "concerning  the 
condition,  quality,  quantity  or  disposition  of,  or  the  .condition  of  the 
market  for  any  perishable  agricultural  comrAOdity,"  etc.     Obviously  a 
false  or  misleading  statement  to  the  effect  that  a  check  had  been 
mailed  when  in  fact  this  had  not  been  done  would  not  fall  within  the 
words  of  the  statute. 

The  fifth  and  final  allegation  is  a  further  claim  for  reparation 
arising  out  of  the  sale  of  .the  land  deeded  as  security  for  the  advances 
made  by  the  respondent.    This  is  clearly  not  actionable  under  the 
Perishible  Agricultural  Commodities  Act,  13^0.    No  provision  thereof 
covers  a  situation  of  this  kind.    With  regard  to  complainant's  claim 
for  t40,000  damages  by  reason  of  injury  to. the  complainant's  reputation 
and.  character  in  the  Bitter  Root  Valley  of  Montana,  where  complainant 
resides,  any  such  claim  would  necessarily  have  to  be  predicated  upon 
some  violation  of  the  Act  by  the  respondent,  and  as  no  such  violation 
has  been  shown  it  necessarily  follows  that  the  claim  must  be  denied. 

S-627,  Feb.  26,  133h,  Docket  .i^■39;     (Hearing);  '' 

A.  ZIIvMEWiAU  &  COI^AJn".  PHILADELPHIA.  PA'. ''vs.  AQ-RICULTUPAL  EXCHANGE. 
PITTSBURGH.  PA. 

Violation  charged;    Pailure  to  pay  brokerage. 
Principal  Tjoint  involved:     Insolvency  of  respondent. 
Order:     Case  dismissed.      ...         ,  '  . 


■ .  Outline  of  Pacts  ' 

Complainant  alleged  that  it  sold  for  respondent  on  a  brokerage 
basis  eight  carloads  of  melons  for  which  complainant  should  have  re- 
ceived $15.00  a  car,  or  $120.00.    Later  complainant  sold  for  respondent 
on  a  brokerage  basis  four  carloads  of  melons,  for  which  complainant 
should  have  received  $15  per  car,  or  $60,  making  a  grand  total  of  $180. 
The  first  eight  cars  were  shipped  from  El  Centre,  Calif-  and  the  other 
four  from  Phoenix,  Arizona,.     Complainant  alleged  that  the  b-uyers  ac- 
cepted the  cars  and  that  respondent  had  not  paid  the  brokerage  in  the 
sun  of  $1S0.  . 
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The  evidence  was  conflicting.    David  Kellerman,  testifying  for 
respondent,  denied  any  liability  for  brokerage  on  the  eight  cars 
shipped  from  El  Centro,  but  stated  that  they  were  sold  to  L.D. Goldstein 
direct  by  respondent.    He  admitted  liability  as  to  the  brokerage  claimed 
on  the  four  cars  shipped  from  Phoenix,  Arizona,  but  took  the  position 
that  Zimmemian  owed  the  respondent  some  $800.00  due  to  transactions 
T/hich  occurred  prior  to  the  passage  of  the  Perishable  Agricultural 
Commodities  Act,  1930'  " 

Ealing  included  in  Docision 

1.    Records  of  the  Department  shov/ed  that  the  respondent  had  not 
been  engaged  in  business  for  a  considerable  period  of  time,  due  to 
the  fact  that  its  license  was  revoked  by  the  Department.  Furthermore, 
the  respondent  is  hopelessly  infsolvent  and  while  ordinarily  insolvency 
is  not  a  basis  for.:  dismissing  a  claim  for  reparation,  it  was  clear 
,that  a  reparation  order,  would  be  ineffective.    Therefore,  even  if 
the  facts  in  this  case  warranted  the  issuance  of  a  reparation  order, 
or  taking  any  disciplinary  action  against  the  respondent,  it  would  be 
futile  to  do  so.     Considering  the  record  as  a  whole  the  case  was 
dismissed.. 

S-635,  March  5,  193^,  Docket  IO951  (Hearing) 

liATHSW  I-£EECURIO.  YOUITGSTOTO.  OHIO  vs  E.  E.  WILLAHD.  THEODOBE.  ALABAI/iA . 

Violation  charged:     Failure  to  deliver  in 

accordance  with  contract  terras. 
Principal  point  involved:    Ho  valid  contract. 
Order:   Case  dismissed. 

Outline  of  Facts 

Respondent  shipped  complainant  one  carload  of  potatoes.  Com- 
plainant alleged  that  upon  arrival  the  potatoes  did  not  meet  the  terms 
of  the  contract  due  to  rot  and  mechanical  injury  and  that  he  was 
damaged  in  the  sum  of  $125.    The  alleged  contract  for  the  sale  of  the 
car  was  entered  into  by  means  of  telegrams  between  the  respondent  and 
the  broker.    A  review  of  these  telegrams  clearly  indicated  that  the 
specifications  of  the  alleged  contract  were  never  fully  agreed  upon 
by  the  parties,  the  broker  continually  specifying  "previous  specifi- 
cations".   The  respondent  never  did  confirm  on  this  basis.     It  was 
the  contention  of  the  complainant  that  "previous  specifications" 
meant  sound  arrival,  the  respondent  believing  that  it  mean  an  f'. o.b. 
shipping  point  basis.    The  memorand-um  of  sale  issued  by  the  broker  did 
not  reach  the  respondent  until  the  car  was  in  Youngstown.    The  record 
indicated  further  that  this  was  the  first  and  only  car  shipped  by  this 
respondent  to  complainant  during  the  season  and  there  was  no  precedent 
to  determine  the  "previous  specifications"  part  of  the  telegram. 

Raling  under  Decision 

1.    Under  the  telegrams  set  out  in  the  record  there  v/as  not  a 
valid  and  binding  contract  since  there  was  no  meeting  of  the  minds  and 
the  complaint  was  dismissed. 
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S-63S,.  :Fi^,r.ch  5,  193^,  Docket  1225.i  .(..S.P.) 

MOimEiMs  i?hqle'sale  produce.  unioijto^:'.pa.'  vs.'d.  -c.  Uccgcth  cash 

COEMSR.  H.  c.  ,^ 

Vi oiat'ion .  charged;     Failure  to 'deliver  in 

accordance  r/itli  contract  terms. 
Principal  point  involved;     Complainant  waited 

"unreasonalile  length  of  time  "before  purchasing 

another  car  to  replace , one  respondent  failed 

to  deliver."  ' 
Order;     Complainant  awarded .nominal  damages  in 
the  s-OTQ  of  ll.OO.  ■ 

Outline  of  Pacts 

Complainant  charged  that'  it  purchased  from  respondent,  through 
a  "broker,  three  caro  of  barreled  potatoes,  U.  S.  1  grade  to  "be  delivered 
at  Uniontown,  Pa.    at  $2.80  per  "barrel;     that  respondent  delivered  two 
of.  the  cars  "but  failed  to  deliver  the  third  car  a-nd  that  complainant 
suffered  a  loss  of  $l60.35  'i'^e  necessity  of  purchasing  another 

car  of  potatoes  to  replace  the  one  which  respondent  failed  to  deliver. 
The  re=^pondent  contended  that  the  three  cars  were  purchased  by  com- 
plainant through  J.  E.  Helson,  a  broker,  two  cars  of  which  were  ordered 
shipped  to  complainant  at  UniontoxTO,  Pa.  and  one  car  to  complainant 
at  Oakland,  Lid.  at  $2. SO  per  barrel  delivered  Uniontown,  Pa.  rate  of 
freight  and  that  the  potatoes  were  shipped  in  accordance  with  the 
contract  of  purchase. 

The  broker  issued  two  standard  coiifimations  of  sale  on  the  same 
date  in  connection  V7ith  this  transaction,  one  of  which  specified  ship- 
ment of  three  cars  to  complainant  at  Uniontown,  the  other  calling  for 
the  shipment  of  one  car  to  complainant  af  Oakland,  Hd.     In  view  of  the 
fact  that  the,  Oakland,  Md.  car  was  shipped,  accepted  and  paid  for  the 
complainant  nnade  no  reference  to  this  shipment  in  its  complaint.  The 
evidence  disclosed  that  only  two  cars  v/ere  shipped  to  Uniontovm,  Pa. 
instead  of  three  cars  and  that  on  June  30 . complainant  purchased  another 
car  of  potatoes  containing  17^  barrels  at  $3-00  per  barrel  instead  of 
$2. SO  per  barrel    to  replace  the  car  and  that  in  addition  to  this 
complainant  had  to  pay  $125.55  freight,  making  total  damages  of  $l60.35- 

Rulings  included  in  Decision 

1.  Respondent  failed  to  deliver  a  car  of  U,  S.  No.  1  potatoes 
8.t  Uniontown,  Pa.  as  called  for  in  the  contract  of  purchase  and  sale, 
and  such  failure  to  deliver  was  a  violation  of  the  Act. 

2      The  two  cars  of  potatoes  v/hich  respondent  shipped  to 
Uniontown  were  received  there  on  or  about  June  16  and  the-  third  car 
should  have  been  delivered  at  approximately  the  same  time.  Complain- 
ant waited  until  June  30  before .purchasing  another  car  of  potatoes  to 
replace  the  one  that  respondent  failed  to  deliver,  which  was  an  un- 
reasonable length  of  time  and  therefore . nominal  damages  only  were 
awarded.  • 
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S-639,  March  7,  ■193^,  Docket  3jS:  '  (Hearing) 

iU-£ERICAI-T  DISTRIBUTORS. ..  IHC.  EMRB.  YA.  vs.  A.  C.  BMIR  CO..  CLEVELAin} , 
OHIO.  .  ■  • 

Violation  charged;    Failure  to  accotmt . 
Principal  -point  involved:    Burden  of  proof  upon 
coniplainant . 
-  Order:     Case  dismissed. 

Outline  of  Facts 

Complainant  claimed  that  it  sold  hy  telephone  to  respondent 
one  carload  of  sweet  potatoes  and  that  the  car  was  accepted  but  that 
respondent  failed  to  pay  the  full  purchase  price. 

The  record  disclosed  a  very  definite  dispute  as  to  the  agreement 
wherehy  this  car  was  shipped  to  the  respondent.     It  was  the  contention 
of  complainant  that  the  car  was  sold  over  the  telephone  for  certain 
prices.    The  respondent's  contention  was  that  the  complainant  had  "been 
endeavoring  for  some  time  to  get  the  respondent  to  put  this  particular 
"brand  of  sweet  potatoes  in  one-haJf  hushol  packages  on  the  Cleveland 
market  and  that  the  telephone  conversation  in  question  resulted  in  an 
agreement  wherehy  the  respondent  was  to  handle  this  car  to  determine 
if  the  Cleveland  market  could  use  this  type  of  sweet  potatoes  in  the 
particular  package.    The  respondent  specifically  denied  that  it  agreed 
to  purchase  the  car  at  the  prices  named  or  at  any  price. 

Upon  arrival  of  the  car  in  Cleveland  and  inspection  thereof,  the 
respondent  telephoned  complaimnt  and  this  conversation  was  also  in 
dispute.    The  complainant's  testimony  implied  that  no  objection  was 
made  and  the  produce  was  accepted.    The  respondent  stated  that  a  call 
was  made  on  Sunday  morning  to  advise  the  complainant  that  the  car  would  nob 
bring  the  market  price  due  to  its  condition  and  that  if  the  complainant 
desired  to  divert  it  to  do  so  but  that  unless  it  was  diverted  within 
a  reasonable  time  the  respondent  would  handle  for  complainant's  account. 
The  car  was  not  diverted  a-nd  respondent  handled  it  on  consignment 
sending  a  check  to  complainant  in  the  sum  of  $51. S2  to  cover  the  net 
proceeds.    There  was  an  exchange  of  tvio  telegrams  but  they  did  not 
assist  in  determining  what  was  actually  agreed  upon. 

Ruling  included  in  Decision 

1.     Complainant  having  alleged  that  there  was  a  contract  entered 
into,  the  burden  of  proof  fell  upon  it  to  prove  said  contract.  The 
record  did  not  show  that  the  contract  had  been  proven,  there  being 
serious  doubt  as  to  whether  there  ;ms  an  agreement  for  the  purchase  of 
the  car  entered  into  in  the  telephone  conversation.    There  was  nothing 
in  writing  to  show  the  details  of  such  agreement  and  the  complaint  was 
therefore  dismissed. 
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S-6i+3,  Ifeirch  8,  13^k,  Docket  I05U;  (Hearing) 

L.  A.  BLUUGK,  IHC.  ,ITAIffA,  IDAHO.,  vs..  C  .^-H. :  WEA^R  &■  CO.  ,  CHICA&O.  ILL. 

Yi  olat  i  on  charged':    •  faj iTirfe.  ,t%'i;'4c c^>Timt-  • ' 
Principal  points  involved:     Debts  or  demands  in 
a  representative  capacity  can  not  te  used  as 
a  set-off  in  a  traliisaction' where  parties  are 
acting  individually;    an-S^ent  to  sell  may  not 
accept  remuneration-  frotn'-ttro  principals  whose 
interests  may  conf  11  ct'V  '  respondent  not  justi- 
fied in  increasing  commission  rate  on  carlot 
track  sale's  without  n^otifying  complainant. 
Order:     Complainant  awarded  reparation  in  the  sum 
of  $123.11,  with  int-erest-:.  ■ 

Outline  of  Facts      ;  ■      :  '.L-V   '  "^c.;.- 

Con5)lainant  alleged  that  it  consigned  to  respohdent  ih  cars  of 
apples  to  he  sold  on  advance  hasis  of  ^5^'  P®- ti'U-Shel  f  .  o.h.;  that 
respondent  accepted  the  shipments  "but  failed'  to  pay"  the  advances  as 
agreed  upon;     that  the  parties  ente fed  into  a  contract  wherehy  re- 
sponden"-/  allov;ed  complainant  $25  per  car  on  all  cars  of  produce  con- 
signed to  respondent;     that  31  cars  were  so  consigned  hut  respondent 
failed  to  pay  the  commission;     that  in  past  years  and  on  the  first 
two  cars  involved  in  this  complaint  respondent,  charged  complainant  a 
commission  of  5^  and  that  v^ithout  notice  of  any  change  in  its  selling 
charge  on  track  sales  respondent  increased  its  commission  charge  to 
lOfo  resulting  in  an  overcharge  for  the  making  of  track  sales  on  12 
cars.     Respondent  denied  complainant's  allegations  and  contended  that 
complainant  owed  respondent  the  deficits  incurred  in  the  handling  of 
carload  shipments  prior  to  those  named  in  the  complaint ,  and  also  for 
a  loss  sustained  in  connection  with  a  car  of  apples  prior  to  the 
transaction  set  forth  in  the  complaint . 

Complainant  apparently  contended  that  respondent's  agreement 
to  advance         per  hushel  amounted  to  a  gus.rantee  that  the  apples  would 
he  sold  for  a  net  return  of  not  less  than  that  amount.     No  evidence 
was  found  to  support  this  contention.     Complainant  contended  that  a 
portion  of  the  set-off  claimed  hy  respondent  should  not  he  allowed 
hecause  it  was  owed  hy  L.  A.  Blunck  personally.     The  evidence  showed 
that  L.  A.  Blunck  had  heen. running  the  husiness  of  the  corporation 
and  that  the  letter  initiating  the  negotiations  for  the  sale  of  the 
apples  involved  in  this  case  v/as  signed  hy  L.  A.  Blunck  individually. 
It  was  held  that  the  corporation  can  not  take  advantage  of  Blunck' s 
negotiations  in  this  matter  and  at  the  same  time  escape  this  in- 
debtedness since  the  amcant  arose  out  of  a  transaction  similar  to 
that  involving  the  present  controversy.     The  remainder  of  the  set-off 
claimed  hy  respondent  arose  out  of  a  purchase  and  sale  transaction 
between  the  parties.     This  can  not  be  allowed  for  the  reason  that 
debts  or  demands  in  a  representative  capacity  can  not  be  used  as  a 
set-off  in  a  transaction  where  the  parties  are  acting  individually. 
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Respondent  denied  any  agreement  to  pay  complainant  $25  per  car 
commission.    Furthermore  complainant  was  not  acting  in  the  capacity 
of  a  "broker;    he  was  engaged  as  a  selling  agent  "by  the  purchasers  and 
his  proposal  that  he  "be  employed  and  paid  "by  respondent  for  consigning 
his  principal's  goods  to  it  to  he  sold  on  a  comirdsslon  hasis,  -ujiless 
known  to  a,nd  approved  by  the  purchasers,  v/ould' he  contrary  tQ  the 
elementary  principles  of  law  of  agency,  for  an  agent  to  sell  may  not 
accept  remuneration  from  two  principals  whose  interests  may  conflict. 
There  heing  no  showing  that  the  growers  representing  the  con5)lainant 
had  knowledge  of  this  arrangement  this  claim  was  denied. 

It  v/as  shown  that  ^fo  on  carlot  tracks  sales  had  been  established 
as  the  rate  of  commission  by  the  course  of  dealing  between  complainant 
and  respondent  and  that  on  the  first  two  cars  involved  in  this  contro- 
versy a  charge  of  only  5^  was'  made.  Before  respondent  T;ould  be  justi- 
fied in  increasing  the  rate  of  commission  on  a  carlot  track  sale  it 
would  have  been  necessary  for  respondent  to  notify  complainant  that  it 
would  not  longer  continue  to  sell  for  its  account  at  that  rate. 

Rulings  included  in  Decision 

1.  An  agreement  to  make  an  advance  on  a  car  consigned  for  sale 
on  account  does  not  guarantee  net  returns  equal  to  the  advance  unless 
there  is  a  specific  agreement  to  this  effect. 

2.  A  corporation  can  not  talce  advantage  of  negotiations  conducted 
by  one  of  its  officers  as  an  individual  and  at  the  same  time  escape 
indebtedness  incurred  by  that  officer  in  connection  with  transactions 

of  a  similar  nature. 

3.  Amounts  due  one  party  from  another  because  of  the  loss 
incurred  in  connection  with  another  transaction  can  not  be  allowed 
when  the  parties  were  acting  individually  in  the  first  transaction  but 
the  party  from  whom  the  money  is  due  is  acting  in  a  representative 
capacity  in  the  second  transaction. 

h.    An  agent  to  sell  receiving  remuaeration  from  shippers  can 
not  claim  a  commission  from  the  receiver  to  whom  he  consigns  goods  for 
sale  on  account. 

5.    Where  a  rate  of  commission  has  been  established  between 
parties  by  a  coiirse  of  dealing  and  the  same  rate  was  charged  at  the 
beginning  of  another  transaction  the  receiver  is  not  justified  in 
increasing  the  rate  without  notifying  the  shipper  and  giving  him  an 
opportunity  to  take  his  business  elsewhere  if  he  does  not  choose  to 
pay  the  increased  rate. 
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March  13,  193^,  Docket  12^+7 :  (S.P.) 
_H.  A.  SPILMAH.  WASHTOTOU,  P.O.  vs'/'^J/S^'MOQH  CQlvIPMY,  IHC.  ,LYITCHSim&, VA. 

Violation  cliarged:    I^'ailure '  to  accpxmt. 
Principal  point  involyed: -  Plagrant  violations. 
Order:     Case  dismissed,  without  prejudice,  with  a 

fiew  to  reopening  if  respondent  again  engaged  in 

business.     .  ]\..;^^. 

Outline  of  Pacts  ,.. •  ...^ 

In  December,  1932  and  Pehruary,  1933,  the  Adams  Packing  Co., 
Inc.  shipped  to  respondent  to  he  sold  for  the  former's  account,  two 
cars  of  citrus  fruit;    in' March,  1933,  the  Maine  Potato  G-rowers,  Inc. 
shipped  to  respondent  to  "be  sold  for  the  former's  account,  two  cars 
of  potatoes;     during  March  and  April,  1933,  the  South  Carolina 
Produce  Association  shipped  to  respondent  approximately  30  dozen 
carrots  a-nd  18,510  pounds  of  cahhago  .at  the  agreed  purchase  price 
of  $1^1-9. 55*     Upon  arrival  at  destination  respondent  accepted  all  of 
the  ohove  shipments  and  disposed  of  same  "but  failed  to  account  to 
the  consignors,  with  the  exception  of  a;ccounting  partially  to  the 
Adains  Fr.cking  Co.  Inc.     Coirrplainant  is  .an.  errrployee  of  the  Department 
of  Agriculture. 

Baling  included  in' Decision 

1,     While  the  facts  alleged, in  the  complaint  were  established 
or  admitted  "by  respondent  and  would  ordinarily  warrant  disciplinary 
action  by  a  suspension  or  revocation  of  the  license,  no  such  action 
could  be  taken  for  the  reason  that  the  license  had  already  expired. 
In  view  of  the  circ-umstances  the  case  was  dismissed  without  prejudice 
with  a  view  to  reopening  in  the  event  that  respondent  again  engages  in 
business  or  endeavors  to  obtain  a  license  under. ^this  Act. 

March  l6,  193^+,  Docket  1179;  (Hearing) 

RICBiM  &  SAI-IUELS.  INC.,  ESW  YOHK  CITY,  vs.  CLOWE  &  DAVIS.  INC.. 
I^ASHIHGTON.  D.  C.  . 

Violation  charged:     Pwejection  without  reasonable 
cause . 

Princi'oal  points  involved:     Written  contract  may  be 
subsequently  modified  by  agreement  of  parties  if 
original  contract  did  not  provide  against  such 
subsequent  agreement;     condition  of  lettuce. 

Order:     Case  dismissed. 


Outline  of  ?acts 

Complainant  and  respondent  entered  into  a  contract  for  the  sale 
and  purchase  of  a  car  of  Iceherg  lettuce  containing  312  crates  at  the 
agreed  price  of  $1.15  per  crate,  plus  $30  for  special  top  ice,  totaling 
$33S.SO  f.o.h.  shipping  point.    The  broker's  standard  memorandum  of 
sale  provided  that  the  lettuce  ttcs  "suhject  to  inspection  and  acceptance 
on  arrival".    Federal  inspection  made  upon  arrival  stated  that  there 
were  "10^  grade  defects  chiefly  tip  "burn"  and  in  addition  thereto  "an 
average  of  8^  shows  slimy  decay." 

Complainant  contended  that  this  being  an  f.o.b.  sale  the  defects 
due  to  tip  hum  and  slimy  decay  did  not  show  that  the  lettuce  failed 
to  conform  to  the  contract,  and  that  it  was  merchantable  lettuce  at 
the  time  it  was  shipped. 

Rospoiident*s  witnesses  testified. in  substance  that  a  car  of  lettuce 
had  been  previously  ordered  from  the  complainant  and  upon  inspection 
the  lettuce  was  found  to  contain  slime  and  v/as  refused;     that  the  car 
in  controversy  was  to  take  the  place  of  the  one  containing  slime  and 
the  compleanant  was  advised  that  this  car  mast  be  free  from  slime  upon 
acceptance  at  Washington;     that  the  car  was  to  be  absolutely  satis- 
factory here,  and  if  it  vj'as  not  the  respondent  did  not  have  to  taice  it. 
This  testimony  was  not  denied. 

Rolin,?  included  in  Decision 

1.     It  is  well  settled  tlrnt  a  written  contract  may  be  modified 
by  a  subsequent  oral  contract  where  there  is  no  provision  in  the  written 
contract  by  which  the  parties  agree  that  it  cannot  be  modified  or 
changed  by  subsequent  oral  contract.    The  Supreme  Coiirt  has  so  held 
in  Canal  Company  vs.  Ray  101  U.  S.  522.  The  syllabus  in  that  case  reads 
in  part:     "The  terras  of  a  contract  under  seal  may  be  vaj'ied  by  subse- 
quent parol  agreement."    In  view  of  this  ruling  it  was  decided  that  the 
lettuce  did  not  conform  to  the  contract  of  purchase  and  sale  and 
.therefore  the  complaint  was  dismissed. 

5-6^9,  March  1*4,  I93U,  Docket  IO9I:  (S.P.) 

PALUIvBO  ARATA  FRUIT  GOmAM,  FRUITMIE),  IDAHO,  vs.  S.  TOIDlWiAM. 
SM  Al^TOITIO.  TEXAS. 

Violation  charged:     Rejection  without 

reasonable  cause. 
Principal  point  involved:     Reversal  of  shipping 

point  inspection  certificate. 
Order:     Case  dismissed. 
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Outline  of  Facts 

Cornplainant  sold  to  respondent  a  carload  of  Idaho  bulk  apples 
to  contain  one-third  G-anos  and  two-thirds  Arkansas  Blacks.  Respondent 
rejected  upon  arrival  stating  that         were  "blemished  and  bruised  on 
account  of  the  handling  and  spraying;     5^  decay;     5^  specked  with 
decay;    and  that  the  shipping  point  inspection  was  reversed  on  account 
of  the  apples  being  dirty.     Respondent  also  stated  that  the  bill  of 
lading  permitted  inspection  on  arrival. - 

Shipping  point  inspection  stated  under  "condition":  "Apples 
are  mature,  clean,  Ganos  are  ripe  and  Arlcansas  Blacks  are  generally 
firm.    Ho  decay.    Apples  grade  Idaho  Combination  Extra  Fancy,  Fancy 
and  'C  grade".    Upon  arrival  respondent  hiad  an  appeal  inspection- which 
stated  under  "condition":     "Blacks  are  mostly  fira,  but  many  are  firm 
ripe;     G-anos  are  generally  ripe.     About  5^  of  blacks  and  1$  of  G-a_nos 
show  decay.  Blue  Mold  Rot  present  in  early  stages.  to  25^  of 

Blacks  show  badly  spotted  or  pitted,  numerous  smll  to ^ medium  sized, 
discolored,  sunken  spots  with  underlying  flesh  discolored  and  corlcy  - 
apparent  Fruitspot."    Under  "Quality"  the  inspector  stated:  "Generally 
well  or  fairly  well  shaped  and  smooth;     Blacks  well  coloi'ed  for  the 
grade;     Ganos  fairly  well  colored;  grade  defects,  mainly  open  worn 
holes,  average  well  v/ithin  tolerance.     G-anos  and  most  Blacks  show 
excessively  dirty,  black,  g-ommy  dirt'.  .  adhering  closely  to  skin  of 
fruit,  and  affecting  general  appearance.    Also  about  a  fourth  of 
Ganos  are  very  badly  bruised  -  one  or  more  large,  deep,  discolored 
spots."    Under  "G-rade"  the  inspector  stated:     "Ganos  and  Arkansas 
Blacks  fail  to  grade  Combination,  Extra  Fancy,  Fancy  and  C  grade  of 
Idaho  State,  account  being  excessively  dirty,  and  also  account  G-anos 
badly  bruised,  as  described  a-bove." 

Ralings  included  in  Decision 

1.    From  the  fact  that  the  apples  throughout  the  loa.d  were 
"excessively  dirty"  and  that  the  "black  gummy  dirt"  adhered  "closely 
to  the  skin  of  the  fruit",  it  was  evident  that  the  dirt  was  present 
at  "che  time  of  loading.     The  record  disclosed  that  a  portion  of  the 
dirt  was  leaf  hopper  residue  and  that  some  of  the  dirt  was  due  to 
the  waxy  coating  on  the  Arkansas,  Blacks  to  which  dirt  adheres,  and 
was  not  v/ashed  off  in  the  washing  process.     The  difference  in  the 
findings  of  the  shipping  point  inspector  and  the  destination  in- 
spector may  be  easily  understood  in  viev/  of  the  circiamstances  surround- 
ing the  shipping  point  inspection.     According  to  the  affidavit  of  the 
shipping  point  inspector,  these  apples  were  being  washed  at  the  time 
of  inspection.     It  v/ould  have  been  most  difficult  for  the  inspector 
at  shipping  point  to  have  found  this  condition  on  apples  of  such  deep 
red  color  due  to  the  recent  washing  of  the  apples.    However,  after 
drying,  leaf  hopper  residue  and  the  waxy  coating  caused  the  condition 
of  the  apples  as  fO"UJid  by  the  destination  inspector,  which  resulted 
in  the  reversal  of  the  shipping  point  inspection.     In  addition  to  the 
Federal  inspection  at  destination,  there  was  a  commercial  inspection 
which  showed  substantially  the  same  condition  as  did  also  the  in- 
spection by  the  respondent. 
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2.     Duo  to  the  .reversal  of  the  shipping,  point  inspection 
certificate,  and  duo  to  the  excessive  dirt,  the  complaint  was  dis- 
missed, as  the  facts  did  not  show  a  violation  of  the  Act  hy  the 
respondent. 

S-653,  March  16,  193^,  Docket  II36:     (Hearing) - 

3mZ  BHOTESHS  &  CO.  .  TOPPMISH.  WASH,  vs.  DUTEIE  COIvIPAIIY.  IHC.  . 
LEWISTOIT.  IDAHO. 

Violation  charged:     Failure  to  deliver. 
Principal  point  involved:     Eespondent  not 

licensed  at  time  of  transaction  and  not 

subject  to  provisions  of  Act. 
Order;     Case  dismissed. 

Complainant  purchased  from  respondent  two  carloads  of  Blue 
Tag  certified  Uetted  &em  seed  potatoes  at  $15  per  ton  f.o.h.  Lewiston, 
Idaho.     Respondent  delivered  one  car  hut  complainant  alleged  that  it 
failed  to  deliver  the  second  car  a^id  coriiplainant  was  compelled  to 
h-uy  a  ca-r  of  potatoes  at  $15.50  per  ton  f.o.h.  Craigmount,  Idaho  and 
that  hy  reason  of  a  higher  freight  rate  of  $2.20  per  ton  from  Craigmount 
to  Toppenish  over  the  rate  from  Lewiston  to  Toppenish  conplainant 
suffered  a  loss  of  approximately  $39 -91;     that  respondent  was  further 
indebted  bo  complainant  for  $1.00  representing  a  shortage  of  one  bag 
of  potatoes  in  the  first  car;     that  by  reason  of  respondent's  failure 
to  fulfill  the  contract  complainant  suffered  an  additional  loss  of 
$10.35.  representing  telephone  and  telegraphic  charges  required  to 
correspond  v;ith  respondent  and  to  re'purchase  a  car  of  certified  seed 
potatoes  at  Craigmount,  Idaho;    that  complainant  suffered  a  total  loss 
of  $51.26. 

Respondent  contended  that  it  advised  complainant  it  would  be 
unable  to  furnish  the  second  car  of  stock  similar  to  the  first  on  the 
v/ritten  contract  but  \7ould  furnish  selected  potatoes  or  jDOtatoes  of 
like  quality,  and  that  Paul  3enz  of  the  complainant  company  agreed 
to  advise  at  once  what  further  stock  would  be  required,  if  any;  that 
not  being  so  advised  respondent  believed  tha^t  complainant  expected  no 
further  shipment;    that  respondent  sioffered  a  loss  of  $135  on  account 
of  a  delay  of  ten  days  on  the  part  of  complainant  to  pay  the  draft 
on  the  first  shipment  made  on  the  v/ritten  contract;     that  respondent 
was  not  licensed  under  the  Act  at  the  time  of  this  transaction  and  was 
shipping  only  produce  of  its  O'mx  raising,  including  the  shipment 
under  consideration. 

Ruling  included  in  Decision . 

1.     The  record  did  not  show  that  respondent  was  a  commission 
merchant,  dealer,  or  broker,  as  those  terms  are  defined  "onder  the  Act 
and  respondent  having  failed  to  secure  a  license  at  the  time  01  the 
transaction  in  question,  the  Secretary  was  without  jurisdiction  under 
the  Act  in  this  case,     and  the  complainant's  complaint  was  dismissed. 


S-655,  March  16,  193^,  Docket  991:  (Hearing) 

W.  S.  BLAKE.  H0ULT011,  mUJE,  vs.  COHEU  BROTHEES.  EEW  YOBK.  U.  Y. 

Violation  cliaraed:     Rejection  without  reasonahle 
cause. 

Princi-pal  point  involved:     ITo  agreement  "between 
"buyer  and  seller  as  to  specific  size  of  potatoes 
and  hence  no  contract. 

Order:     Case  dismissed. 

Outline  of  Fscts 

On  January  16,  1933.  respondent  placed  an  order  for  one  car- 
load of  potatoes  to  "be  good  size  and  color  U.  S.  ITo.  1  Green  Mountain, 
with  William  Clark,  Jr.  &  Son,  Inc. ,  a  troker  located  at  New  York 
City,  who  in  turn  placed  the  order  with  T/illiam  P.  Callahs.n  Co.  ,  a 
"broker  located  at  C3,ri"bou,  Maine.     William  ?.  Callahan  Co.  secured 
the  acceptance  of  the  order  hy  complainant  and  on  that  day  issued  a 
"broker's  Memorandum  of  Sale  wherein  the  corruT.cdity  was  descrihed  as 
"one  car  G-reen  Moimtain  potatoes,  U.  S.  Ho.  1  in  "bulk'^  and  mailed 
copies  to  William  Clark,  Jr.  &  Son,  Inc.  and  to  complainant,  and  com- 
plainant, thereupon  loaded  and  shipped  the  car.    On  January  I6, 
William  Clark,  Jr.  &  Son,  Inc.  also  issued  a  Confirmation  of  Sale 
and  delivered  a  copy  to  respondent  v/herein  the  connmodity  was  de- 
scri"bed  as  "Green  Mountain  potatoes,  good  size  and  good  color." 
Upon  arrival  of  the  shipment  at  Uew  York  respondent  inspected  and 
declined  to  accept  the  potatoes,  stating  that  they  were  not  of 
"good  size".     Complainant  requested  damages  in  the  s^om  of  $6U.92, 
"being  the  difference  "between  the  contract  sale  price  and  the  amount 
received  "by  complainant  upon  resale. 

Rglings  included  in  Decision  ' 

1.     I^iile  the  term  "good  size"  is  not  a  description  of  any 
definite  size,  yet  "by  use  of  such  description  instead  of  grade 
U,  S.  Ho,  1  indicated  that  respondent  and  the  onying  liroker  had  in 
mind  a  size  different  from  the  ordinary  run  of  grade  U.S.  ITo.  1. 
On  the  other  hand,  the  Confirmation  of  Sale  issued  "by  the  selling 
broker  indicated  that  complainant  had  in  mind  that  an  order  had 
"been  received  for  gi-ade  U.  S.  No.  1  "bulk  Green  Mountain  potatoes 
without  any  other  specification  as  to  size.     There  was  no  agreement 
"between  seller  and  "buyer  as  to  the  specific  size  of  potatoes  that 
would  "be  furnished  and  hence  no  contract  was  created.     Like  conclusions 
were  reached  in  other  cases  where  the  facts  were  somewhat  similar. 
The  case  was  therefore  dismissed. 
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S-656,  March  12,  193^,  Docket  12bb:  (Hearing) 

J.  -ASmivIS  &  CO.  .  INC..  UEW  YOBK.  11.  Y.  .vs.  C.  S.  TIMOITS.  SITOf  HILL.  LCD. 

The  complaint  in  this  case  was  consolidated  with  Dockets  II90 
and  1265  and  hearings  held  in  Philadelphia.     Separate  orders  have 
already  "been  made  in  Dockets  II90  and  I265.    At  the  hearing  C.  S. 
Timmons  testified  that  he  was  insolvent  and  had  filed  a  petition 
in  hanlcruptcy.    It  appearing  therefrom  that  such  hankruptcy  court 
has  assumed  jurisdiction  in  said  barJcruptcy  matter  and  that  the 
respondent's  property  will  he  distributed  to  creditors  of  said 
Timmons  through  said  court,  any  order  entered  by  the  Secretary  in 
this  matter  would  be  of  little  or  no  benefit  to  complainant.  The 
complaint  was  therefore  dismissed. 

S-662,  March  20,  I93U,  Docket  11S2:     (Shortened  Procedure) 

H.  ROTKSTaiN  &  SOI.  PHILADELPHIA.  PA.,  vs. PHIL  LESHDTE  &  CO..  IITC. 
PW  HATM.  COM. 

Violation  charged:     Failure  to  account. 
Principal  -points  involved:    Manifest  on  rolling 

car  basis  of  contract. 
Order:     Reparation  awarded  complainant  in  the  sum 

of  $129.72. 

Outline  of  Pacts 

Complainant  sold  to  respondent  throiigh  a  broker  a  carload  of 
Honey  Dew  melons  at  a  total  price  of  $S3^.    The  melons  were  sold 
f.o.b.  Philadelphia,  the  car  being  in  transit  from  Heber,  Calif.,  and 
the  destination  was  New  Haven,  Conn.    Upon  arrival  of  the  car  at  New 
Haven  it  was  discovered  that  the  melons  did  not  coriform  to  the  mani- 
fest as  to  sizes,  and  in  addition  Federal  inspection  showed  that  I5 
per  cent  of  them  were  slightly  soft,  20  per  cent  Y/ere  soft,  many  soft 
melons  being  slightly  shriveled.    The  contre^ct  v^as  based  upon  the 
manifest  submitted  by  the  complainant  throru^h  the  broker  to  the 
respondent  and  as  the  car  was  moving  thex-e  was  no  opportunity  for 
either  the  respondent  or  the  broker  to  inspect  the  melons  until  they 
arrived  at  New  Haven.    The  complainant,  admitted  and  the  evidence 
established  that  the  car  of  melons  did  not  conform  to  the  manifest. 
Eiowever,  the  com.plainant  stated  the^t  the  error  was  unintentional. 
The  respondent  v/ire,d  to  complainant  advising  of  the  condition  of  the 
car  upon  arrival  and  received  the  following  reply  from  complainant: 
"S3CUHE3  PEDERAL  INSPECTION  HAIMDLE  PROMPTLY  MYTHING  WRONG  WILL  HATE 
BROTHER  CALL  YOU  SURE  GIVE  YOU  SQUAPJS  DEAL  EXPECT  YOU  HAITDLS  PEE  S06S 
ADVISE."    Later  after  considerable  comraanication  between  the  parties 
the  respondent  wrote  complainant  suggesting  that  respondent  be  given 
an  allowance  of  $167  as  settlement  on  the  car. 
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Rulings  included  in  Decision 

1.  Complainant  erroneously  described  the  melons  in  the  mani- 
fest which  formed  the  hasis  of  the  contract  and  respondent  was  within 
its  legal  rights  in  rejecting  the  car. 

2.  Bue  to  representations  of  the  complainant  that  respondent 
would  receive  a  "square  deal",  the  melons  were  accepted  hy  respondent 
and  thereafter  it  made  a  reasonahle  offer  of  settlement  with  the  com- 
plainant, which  sho-'old  he  accepted.     Separation  was  therefore  awarded 
complainant  in  the  sum  of  $189.72,  which  v/as  the  difference  hetween 
the  invoice  price  of  $35^.72  and  the  allowance  of  $167  requested  hy 
respondent. 

S-GGk,  March  20,  193^,  Docket  1200:  (Hearing) 

imiTED  BROKERS  COMP.i\ITY.  POHPLimD.  OBE-GON,  vs.  SAMUEL  EOSS^TBLM.  IIIC.  , 
and  THOi.LA.S  F.  WILSCi  &  CO.  .  I^IEW  YORK,        Y.  . 

Violation  charged:     Rejection  without  reasonahle 
cause. 

Principal  point  involved:     Con:plainant  "breached 

co"atract 
Order:     Case  dismissed. . 

Outline  of  Pacts 

Complainant  and  Samuel  Rosentlum,  Inc.  entered  into  a  written 
contract  through  Thomas  F.  Wilson  &  Co.  brokers,  for  the  purchase  and 
sale  of  ten  carloads  of  U.  S.  No.  1  Oregon  Danver  onions,  2-inch 
minimum  in  ^O-lh,  open-mesh  new  hags  at  the  agreed  price  of  95  cents 
per  cvv't.  i.o.'b.  Portland,  Oregon.     The  contract  provided  that  the 
onions  should  he  shipped  on  March  23,  1933  >  from  San  Fi-ancisco  via 
the  Dollar  Line  and  also  provided  that  any  modification  thereof  should 
he  in  v/riting,  with  the  further  provision  that  neither  party  should 
rely  on  the  oral  representations  or  promises  of  the  other.     The  written 
contract  was  not  modified  in  writing  and.  instead  of  the  onions  "being 
shipped  yisLTCh  23,  1933  via  the  Dollar  Line  they  were  shipped  March  25, 
1933  via  the  Panama  Pacific  Line  which  docked  at  New  York,  U.Y.  whereas 
the  Dollar  Line  docked  at  Jersey  City,  New  Jersey,  the  place  where  the 
respondent  has  its  warehouse  facilities. 

Raling  included  in  Decision 

1.    The  written  contract  stated  that  it  was  "su"bject  to  a"bility 
of  United  Brokers  to  o"btain  space  on  the  steamer  sailing  from  the 
Pacific  Coast,  March  23,  1933'"     If  space  could  not  he  o"btained  on  the 
Dollar  Line  on  March  23  the  complainant  could  have  relied  on  that 
provision  of  the  contract  and  not  have  shipped  the  onions,  or  could 
have  endeavored  to  have  obtained  a  V7ritten  modification  of  the  contract 
with  a  view  to  shipping  at  a  later  date  on  another  steamboat  line. 
The  complainant  did  not  avail  itself  of  either  option.     The  contract 
v/as  breached  by  complainant  and  the  case  was  dismissed.     (A  similar 
case  v/as  Benz  Brothers  &  Co.  v.  H.  Schnell  &  Co.,  Docket  839-) 
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S-666,  March  22,  193^1,  Docket  914-9:  (Hearing) 

YOLLIAI/IS  FRUIT  COIvIPil'TY .  YAKIM.  WASHIMOU.  vs.  CALIITOBinA  BROKEM&E 
CO..  SM  PMCISCO.  CALIg. 

Violation  charged:     Failure  to  account. 
Principal  point  involved:    Whether  apples  were 

sold  outright  or  consigned. 
Order:     Case  dismissed. 


Outline  of  Facts  ■ 

Complainant  alleged  that  it  sold  to  respondent  three  cars  of 
apples  and  that  respondent  refused  to  pay  the  agreed  purchase  price, 
except  the  sum  of  $1109Al-U,  and  there  was  a  "balance  due  complainant 
in  the  sum  of  $i+70.Sl.  "  ■ 

From  an  exchange  of  correspondence  and  telegrams  between  the 
parties  it  was  evident  that  complainant  v/ell  knew  that  the  respondent 
y/as  not  purchasing  these  cars  "but  that  they  were  to  he  distrihuted 
after  arrival  hy  respondent  for  complainant's  account.    This  the 
respondent  did,  and  after  deducting  hrolcerage  remitted  to  complainant 
the  sum  of  $1109. U^!-.    Further,  it  was  evident  that  the  prices  which 
respondent  quoted  in  the  telegrams  could  not  he  considered  as  a  sale 
price  hut  merely  an  indication  as  to  v^hat  the  respondent  thought-  the 
apples  would  bring  on  his  market'. 

Ruling  included  in  Decision 

1.     The  coniplainant  having  alleged  that  there  was  a  contract 
should  have  proved  same  hy  a  preponderance  of  the  evidence.  This 
it  wholly  failed  to  do  and  accordingly  the  complaint  was  dismissed. 

S-b6S,  JAarch  22,  193^,  Docket  S63:     (S.  P.) 

F.  3.  CROVO,  JR.  CO.,  WASEIII&TOH.  D.C.  vs.  LLOYD  &ABBETSOH  CO..  YAKIM. 
WASHIIT&TON. 

Violation  charged;     Failure  to  deliver  in 

accordance  with  contract  terms. 
Princi-pal  noint  involved:     Complaint  not  filed 

within  9  months  of  the  time  the  cause  of 

action  accrued. 
Order:     Case  dismissed. 


Outline  of  Facts 

Respondent  sold  complainant  a  car  of  apples,  extra  grade 
Delicious,  delivered  Washington,  D.  C.     Complainant  alleged  that 
inspection  made  at  destination  stated  that  the  apples  failed  to  meet 
the  contract  specifications  of  Washington  extra  fancy. 

Ruling  included  in  Decision 

1.     The  cause  of  action  herein  arose  on  or  ahout  April  1,  1933 
and  no  complaint  was  filed  with  this  Department  "at  any  time  within 
nine  months  after  the  cause  of  action  accraes"  which  was  April  1,  1933- 
It  becomes  unnecessary  to  review  the  evidence  in  this  case  since  the 
nine  m.onths  provision  is  jiirisdictional  and  therefore  the  complaint 
mast  he  dismissed. 

S-669,  March  27,  193^K  Docket  77O:  (Hearing) 

MISSO'J.PJ.  FRUIT  EXOi-J.^:l&E .  I^OSHO.  MO.,  vs.  S.  STRCCE  &  C0:?A1TY,  30ST0IT , 
MASS.  - 

Violation  charg;ed:     Rejection  v»rithout  reasonable 
cause. 

Princiml  point  involved:    No  compliance  with 

Statute  of  Frauds. 
Order:     Case  dismissed. 

Outline  of  Facts 

Complainant  alleged  tha,t  it  sold  to  respondent  one  carload  of 
strawberries  at  $3-00  pei*  crate,  sold  while  in  transit  f.o.b.  Anderson, 
Mo.;    that  the  sale  was  negotiated  by  0.  H.  Willson,  a  broker  of 
Lockport,        Y.  who  acted  as  agent  for  respondent;     that  upon  arrival 
in  Boston  the  respondent  refused  to  accept  tb.e  car  and  it  was  resold  by 
complainant  for  the  net  sum  of  $627.15  and  complainant  was  damaged  in 
the  s-um  of  $716.85, 

At  the  hearing  the  respondent  relied  upon  two  contentions; 
first,  that  complainant  had  failed  to  show  that  a  memorandum  had  been 
written  so  as  to  comply  with  the  Statute  of  Frauds  and,  second,  that 
the  strawberries  did  not  meet  the  quality  requirements  of  the  contract. 
The  G-overnment  inspection  at  destination  showed  that  the  berries  did 
not  grade  TJi  S.  ¥0.  1.  . 
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Rulings  included  in  Decision 

1.  It  has  been  repeatedly  held  under  this  Act  that  a  contract 
must  he  in  compliance  with  the  Statute  of  Frauds  to  he  enforceahle 
under  this  Act.    The  States  of  Massachusetts  and  Missouri  have  sub- 
stantially adopted  the  Seventeenth  Section  of  the  Statute  of  Frauds 
which  provides  in  effect  that  a  contract  to  sell  or  a  sale  of  any 
goods  or  choses  in  action  in  the  value  of  $500  or  upward  shall  not  - 
he  enforceahle  unless  the  buyer  shall  accept  part  of  the  goods  and 
accordingly  receive  the  same  or  give  something  in  earnest  to  bind  the 
contract  or  part  payment  or  unless  some  note  or  memorandum  in  writing 
of  the  contract  of  sale  be  signed  by  the  party  to  be  charged  or  his 
agent  in  that  behalf.     In  the  State  of  Missouri  the  sum  is  changed 
from  $500  to  $30.    The  complainant  made  no  attempt  to  shov/  that  the 
buyer  paid  part  of  the  contract  price  or  that  the  buyer  accepted  part 
of  the  goods.    The  car  W8.s  in  Kansas  City,  a  diversion  point,  at  the 
time  the  sale  was  entered  into. and  the  buyer's  agent,  Willson,  did 
not  have  the  opportunity  to  inspect  nor  did  he  do  any  act  which  indi- 
cated an  acceptance  on  the  part  of  the  bu^T-er  even  if  he  had  been 
authorized  to  do  so. 

2.  The  main  contention  of  the  complainant  v;as  that  there  was 
a  note  or  memorandum  signed  by  this  respondent.    The  record  indicated 
that  the  broker  was  completely  out  of  this  phase  of  the  transaction 
since  it  was  admitted  that  he  did  not  issue  a  memorandum  or  sign  any 
papers  on  behalf  of  his  principal.     It  is  necessary  that  the  note  or 
memorandum  contain  all  the  essential  terms  and  conditions  of  the 
contract.     It  is  not  necessary  that  the  memorandum  be  a  single  paper 
but  it  mnist  refer  to  another  paper  and  if  the  chain  of  papers  set 

out  all  the  esr>ential  terms,  that  is  a  sufficient  memorandum.    From  a 
consideration  of  the  two  tolegrams  from  respondent  offered  in  evidence 
by  complainant,  which  were  all  the  writing  in  the  record  signed  by 
respondent,  it  clearly  appeared  that  they  did  not  comply  with  the 
above  decision  in  that  they  did  not  contain  all  the  essentials  of  the 
contract.     It  was  therefore  necessary  to  dismiss  the  complaint  inasmoich 
as  the  contract  was  ujienf orceable. 

S-670,  March  27,  193^,  Docket  59S:  (Hearing) 

BUMAM)  &  QOmMY,  IHC.  .  LOS  AIT&BLES,  CALIF.,  vs.  JOSEPH  .•ROTHEEBEHG , 
BUFFALO.  Y. 

Violation  charged:     Rejection  without  reasor^able 
cause. 

Principal  points  involved;     Method  of  payment  for 

car;     no  binding  contract. 
Order;     Case  dismissed. 
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Outline  of  Facts 


Complainant's  contention  was  tha.t  respondent  contracted  to  iDuy 
from  complainant  a  car  of  Mexican  peas  and  a^'reed  to  deposit  the  purciiase 
price  in  the  Federal  Reserve  Bank  hut  did  not  do  so  and  this  amomited 
to  a  rejection  of  the  car.     Complainant  resold  the  car  at  a  loss. 

The  purported  contract  was  entered  into  through  an  exchange  of 
telegrams  "between  the  parties,  the  last  telegram  from  complainant  to 
respondent  reading:     "MSWERING  COrlFIEM  OUT  TODAY  DUTY  PAID  THHES 
THIRTY  SIS  CRATES  PEAS  PFE  FOUR  IIIIIE  STL  THREE  PLEASE  DEPOSIT  FEDERAL 
RESERVE;  SAUK  FOR  FIRST  MTIOUAL  BAITK  HE':RE  FOR  US  EIG-HTEEN  HUITORED 
DOLLARS'.  "    There  was  not  included  in  the  record  a  telegram  from  re- 
spondent showing  that  it  agreed  to  the  conditions  as  set  forth  in  the 
preceding  telegram.     It  v/as  clear  from  ahove  quoted  telegram  that 
for  some  reason  the  complainant  had  made  the  provision  for  deposit 
in  the  Federal  Reser'^o  Banlc  of  the  purchase  price,  a  part  of  the 
contract.     Several  telegrams  passed  after  this  in  which  the  question 
of  drawing  draft  was  raised  hy  respondent  and  even  in  one  place  the 
respondent  agreed  to  wire  the  money,  "but  there  was  no  indication 
whatever  that  respondent  ever  agreed  to  the  method  of  payment  as 
suggested  and  made  a  part  of  the  offer  by  the  complainant.  The 
respondent  contended  that  it  had  "been  the  custom  in  prior  dealings 
to  pay  "by  draft. 

■      Ruling  included  in  Decision 

1.    A  thoroiogh  consideration  and  review  of  the  telegrams  in 
the  record  must  lead  to  only  one  conclusion,  that  there  was  not  a  valid 
and  iDinding  contract  for  the  purchase  of  this  car  inasmuch  as  the 
respondent  never  fully  agreed  to  the  terms  of  the  offer.    There  "being 
no  valid  and  binding -contract  the  complainant  could  not  maintain  an 
action  on  its  complaint. 

S-672,  April  6,  I93II-,  Docket  IO72:  (S.P.) 

■W.  H.  IvlARTIU.  BAITGOR,  MAIIQ] .  vs.  S.  JACOBS  &  COMPAIIY.  FORT  CHESTER. N.Y. 

"Violation  charged:     Rejection  without  reasonable 
cause. 

Frinci'pal  point  involved:     No  contract. 
•  Order:     Case  dismissed. 

Outline  of  Facts. 

Complainant  alleged  that  it  sold  to  respondent  one  carload  of 
U.  S.  No.  1  potatoes  at  a' total  price  of  $380,  the  sale  being  negoti- 
ated by  William  Clark,  Jr.  &  Son,  Inc.  broker  for  complainant;  that 
when  the  car  arrived  at  Port  Chester  respondent  rejected  and  complain- 
ant resold  the  potatoes  for  respondent's  account;     that  complainant 
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was  damaged  in  the  suxa  of  $;20,  TDeing  tlie  difference  "between  the  original 
price  of  the  car  and  the  amount  received  upon  resale. 

Respondent  stated  that  there  was  absolutely  no  grounds  for  the 
complaint;     that  on  March  l6,  1933.  respondent  phoned  the  "broker  asking 
for  the  price  of  potatoes  and  was  told  that  they  were  97a^  PQ^  saclcj 
that  respondent  then  advised  the  broker  that  potatoes  could  he  "bought 
for  95<^  3-11^.  the  broker  said  that  97^!^  was  his  price;     that  respondent 
gave  them  no  order  at  any  price  and  later  that  day  bought  two  cars  from 
other  sources  at  95^'  Psr  sack;    that  on  March  ly  respondent  received 
a  confirmation  from  the  broker  for  a  car  of  potatoes  at  95?^  which  was 
immediately  returned  and  respondent  also  imraediately  called  the  broker 
advising  him  that  he  had  not  ordered  the  pota^toes  and  had  already 
purchased  two  cars  from  other  concerns;     ths^t  respondent  then  received 
an  invoice  from  the  complainant  for  the  potatoes  and  immediately  Yiired. 
the  complainant  stating  the  facts  in  more  detail.    Respondent  submitted 
copies  of  telegrams  and  invoice  sustaining  the  allegations  made  in 
its  a.nswer. 

Ruling  included  in  Decision 

1.    The  evidence  in  the  case  was  conflicting,  and  complainant 
failed  to  establish  by  a  fair  preponderance  of  the  evidence  that  a 
contract  was  entered  into  between  the  parties  and  the  case  was  dismissed. 

S-6gO,  March  23,  193^,  Docket  II69:     (Shortened  Procedure) 

Z.J. FORI  PRODUCE  CO..  DENVER.'  COLO.,  vs.  CICABDI  3R0S    FRUIT  &  PRODUCE 
CO.     ST.  LOUIS.  MO. 

Violation  charged;     Rejection  without  reasonable 
cause . 

Principal  point  involved:    Diversion  of  rolling 

car  to  apply  on  f.o.b.  sale  contract. 
Order;     Case  dismissed. 

Outline  of  Pacts 

On  A-u^st  S,  1933 1  complainant  and  respondent  entered  into  an 
agreement  throiagh  a  broker  for  the  sale  and  purchase  of  a  carload  of 
bulk  cabbage,  2  to  5  pounds,  good  quality,  at  $23  per  ton,  f.o.b. 
shipping  point,  shipment  August  S.     The  car  was  shipped  from  loading 
point  in  Colorado  on  August  k  and  diverted  on  Augmst  S  from  Kansas  City, 
Mo.  to  respondent  at  St.  Louis,  Mo.,  arriving  there. on  August  9. 
Respondent  rejected  the  car  upon  its  arrival  assigning  the  fact  that 
the  cabbage  had  wilted  leaves  and  a  very  stale  appearance.  Later 
respondent  presented  an  additional  defense  that  the  car  arrived  three 
days  earlier  than  contemplated  by  the  contract,  respondent  having 
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expected  it  to  arrive  on  the  12th..     Complainant  introduced  telegrams 
from  the  "broker  showing  that  it  was  advised  to  apply  either  a  roller 
or  today's  shipment  on  the  respondent's  order  and  accordingly  applied 
a  roller  at  Kansas  City,  v/hich  explained  the  arrival  in  St.  Louis  on 
August  9' ,  ■  ■  . 

.;■ -.  .  Ralings  included  in  Decision 

1..   -There  was  nothing  in  the  record  to  indicate  that  the  re- 
spondent- knew  the  nature  of  the  correspondence  "between  the  complainant 
and  the  .broker.  -  Therefore  it  was  nec-dt^sary  to  determine  if  the  re- 
spondent violated  the  Act  in  refusing  to  accept  the  car  upon  the 
basis  of  the  written  confirmation.     This  confirmation  specified  ship- 
ment-August S.    'J^he  car  was  actually  shipped  August         Also  the 
confirmation  called  for  an  f.o.b.  car  and  the  car  was  a  roller. 
There^  is  a  shai^j  distinction  between  a  rolling  car  and  a  car  billed 
out  of  shipping  point  after  the  formation  of  a  contract  and  due 
principa-lly  to  the  difference  in  time  of  arrival  it  is  clearly 
necessary  that  the  purchaser  be  advised  whether  the  contract  is  to  be 
filled  by  a  rolling  car  or  a  car  billed  out  of  shipping  point  after 
the  formation  of  the  contract.     The  record  clearly  indicated  that  the 
complainant  breached  the  terms  of  the  contract  and  the  respondent  had 
reasonable  cause  to  reject  the  car  at  St.  Louis.      The  case  was 
therefore  dismissed.;, 

S-6S1,  March  26,  193^4-,  Dockets  lOJO  and  IO7O-A:     (Shortened  Procedure) 

imiTED  BROESRS  CO^ff'AM'.  POETLAiro.  GEE.,  vs.  J.  H.  SBBSHBASS  &  SOU. 
POBTAI^.S.  M  I-£EXICC  and  COmTTaPtCOl-^gLADTT . 

Violation  charged:     Failure  to  account . 
F,rinciT3al  point  involved:     Consignor  ra.ust  pay 
deficit  incurred  in  selling  consignor's 
,  produce . 

..  Order:     Reparation  awarded  United  Brokers  Co.  in 
the  sum  of  $171.09,  with  interest. 

Outline  of  Pacts 

Complainant  and  respondent  entered  into  an  agreement  through 
correspondence  whereby  respondent  shipped  to  complainant  to  be  handled 
on  a  consignment  basis  one  carload  of  sweet  potatoes  containing  625 
baskets.     Complainant  advised  respondent  of  the  bad  market  conditions 
for  sweet  potatoes  at  Portland,  Oregon,  but  at  the  insistence  of  the 
respondent , .complainant  sold  the  sweet  potatoes  for  the  best  prices 
obtainable,  resulting  in  a  net  deficit  of  $171-09.     Respondent  failed 
to  pay  the  deficit  and  complainant  requested  reparation  in  that  amount. 
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Respondent  filed  a  count ercomplaint  which  was  apparently  "based 
upon  the  sale  of  another  car  of  potatoes  at  San  Francisco,  and  also 
contended  that  there  was  negligence  on  the  part  of  the  United  Brokers 
Coinpany  in  handling  the  sweet  potatoes. 

Rglings  included  in  Decision 

1,  ITo  evidence  of  negligence  on  the  part,  of  the  United  Brokers 
Co.  in  disposing  of  this  car  wa,s  suhraitted  and  negligence  caii  not  he 
presTomed  from  the  fact  that  there  was  a  deficit.    Therefore,  the  failure 
of  J.  PI.  Breshears  &  Son  to  pay  the  United  Brokers  Co.  the  deficit  in- 
curred in  handling  the  car  was  a  violation  of  the  Act.    Reparation  was 
awarded  the  United  Brokers  Co.  in  the  svia  of  $171.09,  with  interest. 

2.  The  count ercomplaint  of  J.  H.  Breshears  &  Son  against  the 
United  Brokers  Co.  was  dismissed. 

S-622,  April  11,  13]>k,  Docket  IO97:     (S.  P.) 

DAWSON  PRODUCE  COIffAITY.  TULSA.  OiaA.  vs.  SPROWL  FRUIT  CO..  MISSION. TEXAS. 

Violation  charged;    Failure  to  deliver  in 

accordance  with  contract. 
Principal  points  involved;    Diversion  of  rolling 

car  to  apply  on  f.o.h.  sale  contract;  measure 

of  damages. 

Order:    ITominal  damages  of  $1.00  awarded  complainant. 

Outline  of  Facts 

Respondent  sold  to  complainant  through  a  "broker  one  carload  of 
onions  at  '^0<^  per  sack  f.o.'b.  Ro"bstown,  Texas.    The  "broker's  memorand-um 
of  sale  provided  for  shipment  of  the  onions  on  or  "before  May  20,  1932, 
weather  permitting,  and  routed  the  shipment  over  the  "M.K.T."  Railway. 
On  May  19  respondent  loaded  a  car  of  onions  at  Robstown,  Texas,  and 
consigned  same  to  itself  at  St.  Louis,  Mo.    The  car  moved  out  of 
shipping  point  May  20  at  10  o'clock  A.M.  over  the  Missouri-Pacific  lines. 
At  6  o'clock  P.  M.  May  20  respondent  notified  the  carrier' s  agent  to 
divert  the  car  to  complainant  at  Tulsa,  Okla.  and  because  of  interrupted 
telegraph  service  the  carrier  did  not  transmit  the  diversion  order  to 
the  proper  officers  and  agents  of  the  railroad  in  time  to  acconrplish 
diversion  of  the  car  at  Houston,  Texas.    Because  of  this  the  shipment 
did  not  arrive  at  Tulsa,  Okla.  until  May  2k,  v/hich  was  approximately 
one  day  in  excess  of  the  usual  and  ordinary  running  time  from  Ro"bstov7n, 
Texas,  to  Tulsa,  Okla.    Complainant  requested  damages  in  the  amount  of 
q>117.30,  d.ue  to  the  failure  of  the  car  to  arrive  on  time,  this  "being 
the  difference  "between  the  market  quotations  on  the  21st  and  the  2^th 
v;hen  the  car  actually  arrived.    Aside  from  the  statement  calling 
attention  to  the  market  reports  the  complainant  failed  to  show  or 
explain  its  damages. 
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Rulings  included  in  Decision 

1.    The  car  v/as  purchased  on  an  f.o.h.  "basis.     Regardless  of 
this  fact',  and  without  permission  in  the  cpntraxt  to  use  a  roller, 
the  respondent  attempted  to  divert  a  roller  and  failed.    Had  the 
respondent  complied  with  its  contract  as  to  an  f.o.h.  car  the  car 
would  have  "been  "billed  out  of  shipping  point  to  the  complainant 
over  the  desired  route;     therefore  respondent  "breached  its  agreement 
in  tha:t  the  car  did  not  move  over  the  desired  route  and  regardless 
of  its  attempt  to  secure  a  proper  diversion  it  can  not  "be  relieved 
of  the  responsi"bility.    Had  the  car  "b'son  shipped  as  specified  the 
questiop.  of  diversion  would  not  have  entered  the  matter. 

2'.    The  true  measure  of  damages  is  the  difference  "between 
the  value  of  the  car  as  actually  de-livered  and  its  value  on  the  date 
it  should  have  "been  delivered.    There  was  nothing  in  this  record  to 
show  the  value  of  this  car  aS' delivered.     Complainant  having  failed 
to  properly  prove  it:^  damages  it  could  only  "be  awarded  nominal  damages 
in  reco.2>"-ition  of  the  "breach  of  the  contract       respondent. „  Repara- 
tion waa  therefore  awarded  complainant  in  the  oum  of  $1.00. 

S~6SU,  ipril  17,  193^1,  Docket  1190:  (Hearing) 

LgyillSO.-.T  PRODUCE  GO.,  MIDDLETOTO.  H.  Y.  vs.  C.  S.  TII-MOUS.  HILL, 
NIP,  and  STOUT  BROS.,  TOAR^.  J. 

"Violation  charged:    Failure  to  deliver  in 

accordance  with  contract. 
Princlml  point  involved:     Endorser  or  guarantor 

of  contract  for  shipper  assumes  o"bligation  to 

fulfill  terms  of  such  contract  if  principal 

fails. 

Order:     Reparation  awarded  complainant  against 
Sto^at  Bros,  in  the  sum  of  $2,511.00,  with 
interest,  and  facts  ordered  published. 

Outline  of  Facts 

Complainant  and  respondent,  C.  S.  Timmons,  entered  into  a 
contract  in  writing  wherein  Timmons  agreed  to  sell  and  deliver  to 
complainant  five  carloads  of  Irish  Co"b'bler  potatoes  of  the  1933  crop, 
grade  U,  S.  No,  1,  to  "be  packed  in  "barrels,  at  the  price  of  $1.^0  per 
harrel  f.o."b,  loading  point  in  the  Eastern  Shore  of  Maryland,  shipments 
to  be  made  in  carload  lots  of  approximately  200  "barrels  each  and  to 
commence  on  July  5j  1933  and  "be  completed  on  July  10,  1933'    -A-t  the 
time  of  the  execution  of  the  contract  "between  complainant  and  Timmons, 
the  respondent  Stout  Bros,  endorsed  and  guaranteed  that  shipments 
would  be  made  by  Timmons  upon  the  dates  specified  in  the  contract  by 
adding  thereto  the  following  language:     "YiFe  hereby  guarantee  shipment 
on  dates  specified.     Stout  Bros."    W.  D.  Stout  testified  that  this 
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endorsement  of  the  contract  was  necessary  because  ,the  year  "before 
Timmons  "was  a  little  tardy  in  the  shipments  and  Mr.  Levinson  would 
not  sign  the  contract  unless  the  dates  were  specified,  to  he  shipped 
on  the  specified  dates."    Complainant  paid  Timmons  the  full  purchase 
price  in  the  sum  of  $1^+00,00  at  the  time  of  the  execution  of  the 
contract. 

Timmons  delivered  one  carload  under  the  contract  hut  failed 
to  make  further  deliveries.    He  testified  that  he  had  entered  into 
contracts  with  the  owners  of  land  or  those  having  possession  thereof 
wherehy  Timmons  furnished  seed,  spray  and  other  costs  and  received 
a  certain  share  of  the  potatoes  raised;     that  in  excess  of  100  acres 
were  covered  hy  such  contracts  and  normally  he  should  have  received 
as  his  share  between  ^0  and  50  carloads  of  potatoes;     that  due  to 
hot  weather  and  lack  of  moisture  the  yield  of  potatoes  in  the  Eastern 
Shore  territory  was  reduced  to  approximately  one-third  of  the  normal 
yield;    that  the  share  of  the  said  Timmons  from  the  acreage  above 
specified  totaled  five  carloads,  one  of  which  was  delivered  to  com- 
plainant, the  remaining  four  carloads  being  shipped  to  other  purchasers 
with  whom  Timmons  had  entered  into  similar  contracts;     that  he  was 
vrithout  funds  to  buy  potatoes  on  the  market  and  on  account  of  lack 
of  credit  he  was  unable  to  make  delivery  to  complainant  of  the 
additional  four  carloads.     On  July  U,  Timmons  advised  Stout  Bros, 
that  he  would  be  unable  to  make  deliveries  ixnder  the  contract  but 
notwithstanding  this  knowledge  Stout  Eros,  did  not  make  shipment  of 
the  four  additional  carloads  to  com.plainant  or  cause  shipments  to 
be  made  by  Timmons. 

Complainant  claimed  damages  in  the  total  sum  of  ,h^^.OO. 
On  this  phase  of  the  case  Levinson  testified  that  if  the  potatoes 
had  been  delivered  on  the  dates  specified  "the  market  in  which  I 
could  have  sold  them  was  $5'50  a  barrel.     I  v/as  to  pay  $1,^0  a  barrel 
and       loss  and  damage  because  of  the  failure  was  $4.10  a  barrel. 
The  contract  called  for  1,000  barrels  and  I  received  I90.     I  had 
coming  to  me  SlO  barrels  v/hich  at  $J4-.10  a  barrel  amounts  to  $3>321.*** 
Because  of  the  failure  to  deliver  these  potatoes  under  the  contract 
I  was  compelled  to  buy  potatoes  in  the  Virginia  exchange  and  ITew  York 
market  and  I  was  compelled  to  pay  $4.50  f.o.b.  shipping  point  for  the 
Virginia  exchange  potatoes  and  in  the  New  York  market  I  paid  .anywhere 
from  $4.75  to  $5*25  per  barrel.     I  also  was  compelled  to  borrov/ 
potatoes  from  Levinson  and  Sivertts  and  Zwick  and  Schwartz  to  fulfill 
the  contracts  which  I  had  imde  depending  upon  these  deliveries." 
C.  S.  Timmons  testified  that  the  1933  price  was  from  $4.00  to  $4.50. 
He  evidently  referred  to  the  f.o.b.  shipping  point  price  per  barrel. 
His  testimony  in  this  respect  was  substantially  the  same  as  that  of 
Levinson. 
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Ralings  included  in  Decision 

1.  ■  It'  lias, 'already  "been  held  in  PACA  Docket  I265  that  Tirnmons 
displayed  such  a  degiree  of  recklessness  and  disregard  of  contract 
oliligations  as  to  araount  to  unfair  practice  in  the  sale  and  raarketirig 
of  said  potatoes,  and  that  his  failure,  to  deliver  was  without  reason- 
ahle  cause  and  in  violation  of  Section  2  of  the  Act.     It  developed 

at  the  hearing  in  the  present  case  that  TiimLons  filed  a  petition  in 
■bankruptcy  on  December  22,  1933*     It  has  'bGen  the  settled  policy 
of'  the  Department  (l)  to  decline  to  entertain  a  complaint  wherein 
a  reparation  award  is  prayed  for  when  it  is  shown  that  a  petition  in 
bankruptcy  by  or  against  respondent  has  been  filed;     (2)  to  discontinue 
further  procedure  in  connection  with  pending  complaints  unless 
jurisdiction,  is  continued  under  direction  of  the  bankruptcy  court 
as  authorized  by  Title  II  U.S.C.A.     Sec.  103  of  the  Banknxptcy  Act; 
and  (3)  to  retain  jurisdiction  for  the  purpose  of  entering  a 
disciplinary  order  under  the  provisions  of  Sections  7  9 

of  the  Act  in  appropriate  cases.     As  the  disciplinary  featiire  of 
the  complaint  against  the  respondent  iimmons  ^Tas  disposed  of  in 
PACA  Docicet  I265,  and  in  the  absence  of  any  request  from  or  direction 
made  by  the  bankruptcy  court  for  the  entry  of  findings  of  fact  in 
the  complaint  against  Timmons ,  it  was  concluded  that  such  complaint 
should  t3  dismissed.  . 

2.  The  commissions  to  be  earned  by  Stout  Bros,  and  the  con- 
sideration supporting  the  ma i;n  contract  (the  payment  of  the  full 
purchase  price)  were  deemed  a  sufficient  consideration  for  the  making 
of  the  endorsement  by  Stout  Bros.    When  Stout  Bros,  found  it  impossible 
to  have  delivery  made  by  Timmons  the  endorsement  provision  became 
operative.    There  was  iio  s:uggestion  that  Stout  Bros,  could  not  as  a 
guarantor  of  performance  by  Timmons  have  purchased  potatoes  and  have 
made  delivery  of  the  remaining  four  carloads.     This  was  the  essence 

of  its  obligation  assuned  by  its  endorsem^ent  of  the  principal  contract. 
Its  failure  so  to  do  under  the  facts  and  circ"uinstances  shown  by  the 
record  was  without  reasonable  cause  within  the  meaning  of  Section  2 
•Of  the  Act.  ■  :  ^  ,  • 

.  l-    .  3-    With  regard  to  the  damages  claimed  by  conrplainant  the 
Uniform  Sales  Act,  Section  67,  states:     "Where  the  property  in 
the .goods  has  not  passed  to  the  buyer,  and  the  seller  wrongfully 
neglects  or  refuses  to  deliver  the  goods,-  the  buyer  miiy  maintain  an 
action  against  the  seller  for  damages  for  non-delivery.     The  measure 
of  damages  is  the  loss  directly  and  naturally  resulting  in  the 
ordinary  course  of  events,  from  the  seller's  breach  of  contract. 
liDiere  there  is  an  available  market  for.  the  goods  in  question,  the 
measure  of  damages,  in  the  absence'  of  special  circumstances  showing 
proximate  damages  of  a  greater  amount,  is  the  difference  between  the 
contract  price  and  the  market  or  current  price  of  the  goods  at  the 
time  or  times  when  they  ought  to  have  been  delivered,  or,  if  no 


time  was  fixed,  then  at  the  time  of  the  refusal  to  deliver."  Repa- 
ration was  therefore  awarded  coinplainant  against  Stout  Bros,  in  the 
sum  of  $2,511.00,  heing  the  difference  "between  the  contract  price, 
$1.^-0,  for  810  "barrels  of  potatoes  which  the  respondent  Tiinmons 
failed  to  deliver,  and  the  f-Ch.  market  value  thereof  on  and 
between  the  5th  and  10th  days  of  July,  1933. 

S-S9I,  May  1,  193^,  Docket  1002:  (Hearing) 

LAI/J^^TIA  BROS.  ARRIGO  CO..  CHICAGO.  ILL.,  vs.  QrMBUl  R03IUS01T  CO.. 
MIFi^EAPOLIS.  MIM,. 

Violation  charged:     Failure  to  account. 

Princiioal  points  involved:    Dispute  over  terms 
"rolling  acceptance"  and  "delivered"  in 
contract;     "Good  quality"  strawberries ; 
condition  of  herries  at  delivery  point 
indicating  condition  when  title  passed. 

Order:     Reparation  awarded  complainant  in  the 
sum  of  $229.53,  with  interest. 

Outline  of  Facts 

After  an  exchange  of  telegrams  and  telephone  conversations 
"between  the  "broker  and  complainant  and  the  "broker  and  respondent, 
the  "broker  issued  a  memorandum  of  sale  setting  forth  the  terms  of  the 
contract  as  one  car  Florida  straw"borries ,  good  quality,  express  car, 
ten  cents  per  pint  delivered  Chicago,  precooled,  initial  ice,  rolling 
acceptance.    From  the  testimony  of  the  witnesses  it  appeared  that  the 
"broker's  memorandum  of  sale  as  set  forth  ahove  correctly  stated  the 
terras  of  the  contract  as  agreed  upon  "by  the  wires  and  telephone 
conversations.     It  further  appeared  that  the  "broker  was  acting  as 
agent  for  "both  parties  and  was  fully  authorized  to  make  the  said 
memora,ndum,  and  delivered  same  to  "both  parties.    No  o"bjection  was 
made  to  this  memorandum  "by  either  party. 

^^The  car  was  initially  shipped  from  Dover,  Florida  and  after 
thi_s^wai  consummated  was  diverted  at  Chicago  to  respondent  in 
Minneapolis.    Upon  arrival  of  the  car  at  Minneapolis  it  wa-s  inspected 
some  forty-five  minutes  later  by  the  Mooi^head  Inspection  Bureau, 
which  stated  "five  to  J^fo  soft  leaky  rot  showing  no  mold  to  slightly, 
other  heavy  mold.    Most  of  crates  show  20  to  hOfo  decay.  Heaviest 
decay  in  third  and  fourth  top  layers  crates".    There  were  no  defects 
usually  of  field  origin.    The  following  morning  the  respondent  broke 
the  car,  and  havir^g  previously  sold  portions  of  the  contents  to 
some  seven  or  eight  dealers  in  Minneapolis  delivered  the  assigned 
quantity  to  each.    Upon  inspection  of  the  various  crates  respondent 
discovered  the  decayed  condition  and  wired  the  complainant  requesting 
Federal  inspection,  which  v/as  made.     At  the  time  of  the  Federal  in- 
spection the  stock  was  in  the  houses  of  the  various  purchasers  and 
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was  identified  only  "by  the  statement  of  the  hroker,  "out  there  was 
nothing  in  the  record  to  indicate  that  the  "broker  misled  the  inspector. 
The  respondent  did  not  pay  the  full  purchase  price  ''out  did  pay  the 
sum  of  $623.37  which  was  the  express  charge  from  Dover,  Fla.  to 
Chicago,  and  properly  chargeable  to  the  complainant,,  thereby  reducing 
the  sale  price  from  $1728  to  $110^.63.     Complainant  requested  damages 
in  the  sum  of  $1104.63'. 

Bulings  included  in  Decision 

.,  1.    The  gist  of.; the  dispute  in  this  matter  was  in  the  terms 

■"rolling  acceptance"  and  "delivered".    As  "both  terms  were  in  the 
contract  it  v/as  necessary  to  interpret  the  contract  with  a  consider- 
ation being  given  to  both  terms.     Chicago  ^vas  merely  a  diversion 
point  and  under  the  terms  of  the  contract  title  passed  to  the  re- 
spondent at  Chicago  under  the  specification  rolling  acceptance 
delivered  Chicago. 

2.  The  burden  of  proof  -was  upon  complainant  to  prove  that 
the  car  complied  with  the  contract,;  which  provided  for  good  quality. 
Good  quality  is  an  indefinite  term  but  it  may  certainly  be  said  that 

a  specification  of  this  kind  requires  the  produce  to  be  in  a  merchantable 
condition.    The  complainant  v/as  given  the  orjportunity  at  the  hearing 
and  subsequent  thereto  to  show  the  condition  of  the  car  either  at 
shipping  point  or  at  Chicago.    The  car  was  not  inspected  at  Chicago 
and  the  complainant  wholly  failed  to  show  its  condition  or  quality 
at  time  of  shipment  from    Florida.    The  inspections  at  Minneapolis 
may  be  used  to  indicate  to  a  certain  degree  the  condition  of  the 
berries  at  Chicago  and  because  of  the  heavy  decay  shown  therein  it 
must  be  said  that  the  berries  did  not  meet  the  specifications  of 
good  quality  at  Chicago.    Under  the  terms  of  the  contract  complain- 
ant was  liable  for  the  deterioration  in  transit  to  Chicago  and  the 
respondent  thereafter. 

3.  Having  determined  that  the  complainant  breached  the  contract 
and  the  respondent  was  within  its  right  in  refusing  to  pay  the  full 
purcha.se  price  it  'became  necessary  to  determine  what  amount  was  due 
the  complainant.    The  respondent  should  pay  the  reasonable  value 
thereof  since  it  accepted  same.     The  car  realized  the  net  sum  of 
$852.90  at  Minneapolis.     This  sum  deducted  from  the  sale  price  of 
$1728  left  $875,10,  the  difference  between  the  contract  price  and 

the  actual  value  of  the  car  as  delivered.    The  balance  due  the 
complainant  on  the  contract  price  was  $110U.63,  but  respondent  was 
entitled  to  a  set-off  in  the  sum  of  $875*10  because  of  the  poor 
condition  of  the  strawberries,  leaving  a  balance  of  $229.53 >  which 
was  granted  the  complainant  as  reparation. 
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S-692,  May  2,  193^,  Docket  ^SJn': :  (S:? .) 

RUSSO-CAITITATA  CELERY  COtPMY'.  COLmiBUS.  OHIO,  vs.  R.  C.  SmgVS, 
ROCHESTER.  IT.  Y. 

Violation  charged;    Failure  to  deliver  in 
accordance  with  contract. 

Principal  point  involved:     Condition  of  f.o.h. 
shipment  of  celery  upon  arrival  at  destination, 
shipped  under  ventialtion  as  ordered. 

Order:     Case  dismissed. 

Outline  of  Facts 

Complainant  and  respondent  entered  into  a  written  contract 
wherehy  the  respondent  contracted  to  sell  to  complainant  a  carload 
of  celery  in  perfect  condition  at  the  time  of  shipment  at  the  agreed 
price  of  $l.S7i  per  crate,  or  a  total  of  $5+68.75.    The  car  was 
shipped  under  ventilation  hy  order  of  the  complainant  through  its 
hroker.    Upon  arrival  Federal  inspection  showed  that  it  was  not 
in  perfect  condition  hut  contained  an  average  of  20^  decay 

Rulings  included  in  Decision 


1.    This  was  an  f.o.h.  shipping  point  contract  and  the 
Standard  Memorandum  of  Sale  provided  that  the  celery  v/as  to  he 
"sound  and  in  perfect  condition  when  loaded."    The  point  to  he  de- 
cided v/as  whether  or  not  the  celery  conformed  to  the  specifications 
of  the  contract  at  time  it  was  shipped.    The  evidence  suhmitted  hy 
respondent  showed  that  the  celery  did  conform  to  the  contract  at 
the  time  of  shipment  and  also  showed  that  shortly  hef ore  the  trans- 
action in  question  another  car  of  celery  of  the  same  grade  was 
bought  hy  complainant  from  respondent  and  taken  from  the  same 
storage,  which  was  shipped  under  refrigeration,  arrived  in  a  satis- 
factory condition.    Since  this  was  an  f .o.h.  shipping  point  sale 
it  was  for  the  complainant,  who  was  a  huyer,  to  specify  how  the 
celery  should  he  shipped  and  the  evidence  clearly  disclosed  that 
it  was  ordered  shipped  under  Ventilation  and  not  refrigeration. 
The  complainant  failed  to  establish  hy  reasonable  preponderance 
of  the  evidence  that  the  celery  did  not  conform  to  the  contract  of 
sale  and  therefore  the  coirrplaint  was  dismissed. 
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S-699,  May  i+,  I93U,  Docket  902:  (S.P.) 

W..%':W.aOI)I'BEY..  SALISBUBY.  m)..  vs.  KIH&  PRODUCE  CO..  BALTIMOHB.  I^. 

Violation  charged:     Failure  to  account . 
Princiioal  -point  involved;     Coranission  merchant 

mast  account  and  remit  for  goods  consigned  to 

him. 

Order:     Reparation  awarded  complainant  in  the  sum 
.  of  $62.64,  with  interest. 

Outline  of  Pacts 

Complainant  consigned  to  respondent  to  "be  sold  for  the 
former's  account,  112  baskets  of  cucumbers,  17^  baskets  of  lima 
beans  and  3  crates  of  huckleberries.    The  corrtmodities  were  transported 
by  truck.    Respondent  accepted  and  sold  the  produce  for  the  ac- 
count of  complainant  and  received  therefore  the  net  sum  of  $428.25. 
Respondent  remitted  at  that  and  other  times  s-ims  in  payment  aggre- 
gating $365 •61,  leaving  a  balance  due  complainant  of  $62.64.  Re- 
spondent did  not  deny  the  obligation  and  in  a  letter  to  the  De- 
partment J.  L.  King,  after  stating  that  King  Produce  Co.  had  liqui- 
dated, a.ssumed  the  obligation  and  promised  to  pay  the  whole  account 
as  quickly  as  possible. 

Ruling  included  in  Decision 

1.  Respondent's  failure  to  fully  account  and  remit  for  the 
produce  consigned  to  him  was  a  viola.tion  of  the  Act  and  reparation 
was  awarded  complainant  in  the  s-um  of  $62.64,  with  interest. 

S-701,  May  S,  1934,  Docket  S6l:  (Hearing) 

W.  J.  PIOWATY  CO..  CHICAGO.  ILL,  vs.  AIviERICM  DISTRIBUTORS.  INC.  , 
EXtAOHE.  7A. 

Violation  charged:     Failure  to  account. 
Principal  point  involved:     Respondent ' s  business 

in  hands  of  receiver. 
Order:     Reparation  awarded  complainant  in  the  sum 

of  $55.25  wi'th  interest. 

Outline  of  Pacts 

On  Oct.  27,  1931  respondent  shipped  to  complainant  on  consign- 
ment one  carload  of  sweet  potatoes  to  be  sold  for  respondent's  ac- 
count.    Complainant  notified  respondent  that  it  was  unable  to  dispose 
of  the  sweet  potatoes  at  Chicago  and  suggested  diversion  elsewhere. 
Respondent  thereupon  requested  complainant  to  handle  the  diversion, 
after  which  complainant  shipped  the  car  to  Milwaukee,  Wisconsin  where, 
following  federal  inspection  which  disclosed  the  potatoes  were  badly 
decayed,  it  was  disposed  of  and  a  deficit  in  the  amount  of  $55.25 
was  incurred. 


Rulin,^  included  in  Decision 


1.    There  seemed  to  iDe  no '  contention  but  that  the  deficit 
alleged  was  actually  incurred  hy  complainant  while  acting  as  agent 
for  respondent.    Under  the  circiimstances ,  it  would  appear  that  com- 
plainant, was  entitled  to  reparation  in  the  amoi^jit  claimed.  However, 
respondent  discontinued  all  active  operations  in  the  late  sunmer  or 
fall  of  1932  "because  of  its  financial  condition  and  at  a  meeting  of 
its  hoard  of  directors  it  determined  upon  liquidation  and  d.issolution. 
All  the  records  of  respondent  were  turned  over  to  its  local  attorney, 
C.  M.  Langford,  Jr. ,  Ssq. ,  Sxmoro,  7a.  with  instructions  to  collect 
outstanding  accounts  and  distribute  the  same  among  the  few  claims 
pending  against  the  company.    Mr.  Prettyraan,  of  respondent  company, 
said  that  the  amoxuat  due  the  corporation  was  far  in  excess  of  the 
amount  the  corporation  owed,  but  unf  ortiuiately  the  money  due  and 
payable  to  respondent  was  uncollectible.    Because  of  this  situation 
the  order  was  served  on  LIr.  C.  M.  Langford,  Jr.  ,  de  facto  receiver 
of  respondent,  Exmore,  Va. 

S-70U,  May  9,  193^1-,  Docket  SS8:  (Hearing) 

TRI-STATE  SAXES  AG-EUCY.  PITTSBIIR&H,  PA.  .  vs.  -AIvjERICAIT  DISTRIBIHIORS , 
lUC.  EXMORE.  VA. 

Violation  charged;     failure  to  pay  brokerage. 
Principal  point  involved:  Broker  entitled  to  fee. 
Order:     Reparation  awarded  complainant  in  the  sura 
or  v/ith  interest. 

Outline  of  Facts 

Daring  the  year  1932  respondent  employed  the  complainant  as  its 
broker  to  sell  sweet  potatoes,  in  carload  lots,  and  being  so  employed 
as  respondent's  broker,  complainant  sold  in  all,  six  carloads  of 
sweet  potatoes  and  alleged  tha,t  it  was  entitled  to  receive  brokerage 
for  services  in  negotiating  such  sales  in  the  sura  of  Respond- 
ent admitted  owing  $3^  brokerage  but  made  some  objection  to  paying 
the  siom  of  $10  brokerage  on  one  car  v/hich  was  sold  to  R.  A.  Hatch, 
Altoona,  Pa.  ,  stating  that  the  consignee  refused  to  accept  the  car 
and  it  was  sold  for  freight  charges.    The  record  disclosed  that  the 
broker  successfully  negotiated  the  sale  but  that  the  sweet  potatoes 
furnished  by  respondent  did  not  comply  with  the  contract  specifications 
and  were  properly  rejected  by  the  purchaser. 
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Haling s  included  in  Decision 

1.     Since  corrrplaina.nt  'sliowed  "hj  a  preponderance  of  evidence 
the  nature  and  extent  of  respondent's  indebtedness  to  him,  reparation 
should  te  awarded  for  the'  entire  amount  claimed.    HoTrever,  respondent 
corporation  is  in  process  of  liquida.tion  and  dissolution  and  Mr. CM. 
Langford,  Jr.,  Exmore,  Va.  is  de  facto  receiver  thereof,  for  the 
reason  that  he  has  "been  instructed  "by  the  "board  of  directors  to 
collect  outstanding  claims  due  the  corporation  and  apply  the  proceeds 
upon  its  indelDtedness.    The  decision  v;as  therefore  served  upon 
Mr.  Langford  in  lieu  of  respondent. 

S-705,  I/Iay  5,  I93U,  Docket  1222:  (Hearing) 

HEimY  SETRON.  CHICA&G.  ILL.,  vs.  aSFxJIS-SPSILLER.  BTC.  ,  UTICA.  11. Y. 

Violr.tibn  charged;  failure  to  acco"ant 
Priiaci'Qal  point  involvsd:  Buyer  must  pay  for 

goods  purchased. 
Order:     Rep5.ration  awarded  corplainant  in  the 

sum  of  $37^.6^,  with  interest. 

•  ■    -  :    ,  .-  Outline  of  Eacts 

Complainant  sold  to  respondent  one  carloa-d  of  Colorado  canta- 
loupes delivered  Utica,  U.  Y. ,  and  the  latter  accepted  the  car  hut 
failed  to  pay  the  purchase  price  in  the  sum  of  $37^. 64.    The  respond- 
ent did  not.  deny  the  purcliase  and  acceptance  of  the  car  nor  did  it 
contest  the  amoiont  claimed. 

Ruling  included  in  Decision 

1.     Respondent's  failure  to  pay  for  the  car  of  cantaloupes  was 
a  violation  of  the  Act  and  reparation  was  av/arded  complainant  in  the 
s-uon  of  ^])lQ.'ch,  with  interest. 

S-706,May  ■5,'  1535+,  Docket  I27O:  (Hearing) 

SHACKELFORD-BROTO  COIffAHY.  ALMITI.  GA.  vs.  GEMIS-SPBILLER.  lUC.  . 
UTICA.  17.  Y. 

Violation  charged:  Re.jection. 

Principal  point  involved:     Color  of  watermelons 

and  merchantibility . 
Order:     Reparation  awarded  complainant  in  the  sura 

of  $147.05,  with  interest. 
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Oaoline  of  ITacts 

A  contract  was  entered  into  iDetv/een  the  parties  throtigh  a 
"broker  "by  means  of  telepihone  and  telegraphic  communications  and  the 
"broker  issued  a  memorandum  of  sale  to  "both  principals.    The  "broker's 
memorand-um  of  sale  called  for  one  car  of  2S  pound  average  weight 
Thurman  Grey  v/aterroelons  at  $90  f.o."b.  shipping  point,  and  was  re- 
ceived "by  respondent  prior  to  arrival  of  the  car.    The  respondent 
made  no  olDjections  to  the  specifications  therein  "biit  upon  arrival 
of  the  car  rejected  on  the  ground  that  the  melons  were  of  a  pale  colo 
and  unmerchantahle.    "Upon  rejection  of  the  car  it  was  abandoned  by 
complainevnt  to  the  carrier  who  sold  it  to  William  H.  Dunne  of  Norwich 
ST.  Y.  for  the  gross  sura  of  $175 -00  where"by  complainant  sustained  an 
additional  loss  in  the  amount  of  $5T«05>  there  "being  due  the  carrier 
thereon  for  freight  and  other  charges  the  sum  of  $232.05.    Mr. Dunne 
testified  tlvxz  the  melons  were  generally  mattire,  sweet  and  palata"ble 
and  that  they  sold  well. 

Riilin|g;  included  in  Decision 

1.  The  contention  of  the  respondent  that  the  implied  warranty 
of  the  merchantahllity  of  the  melons  was  breached  beca.use  their  meat 
was  of  a  lighter  shade  of  red  tiiaii  was  normal  in  Thurman  G-rey  water- 
melons was  not  successfully  sho^m.    The  fact  that  the  dealer  who 
subsequently  purchased  them  found  them  to  be  palatable  and  received 
no  coniplaints  from  his  customers  strongly  indicated  that  they  were 

in  fact  merchantable  and  edible.     It  vias  therefore  determined  that 
the  contract  specifications  v/ere  met  by  the  complainant  and  the  re- 
jection by  respondent  without  reasonable  cause  and  in  violation  of 
the  Act.    The  complainant  was  awarded  reparation  in  the  sun  of 
$1^7* 05 »  with  interest,  or  the  net  sale  price  plus  the  $57*05  deficit 
incurred  through  forced  resale  of  the  watermelons. 

2.  Respondent  corpors,tion  is  no  longer  in  business  and  its 
officers  are  now  affiliated  with  a  nev;  corporation  of  similar  name. 
Because  the  new  corpora,tion  was  not  made  a  party  to  this  proceeding-, 
all  reference  thereto  lias  properly  been  stricken  from  the  record. 

S-711,  May  11,  193^,  Docket  123^^  (S.P.) 

LEOITBROS..  IITC..  3U1F?AL0.  N.Y.  vs.  A.  B.  33ITHBTT.  HOLLY  HILL.  S.C. 

'Violo.tion  charged;    Failure  to  account. 

Principal  point  involved:     Obligation  of  commission 

merchant  to  advise  consignor. 
Order;     Case  dismissed. 


-  6)4.  - 


Outline  of  Facts 

Respondent  consigned  to  coniplainant  one  carload  of  sweet 
potatoes    to  "be  sold  for  respondent's  accoTont.    Respondent  could  have 
obtained  ^Of  to  55^^  per  "bushel  for  the  potatoes  at  Holly  Hill,  the 
shipping  point,  but  due  to  the  representations  irade  in  the  several 
telegrams  from  Leon  Bros,  that  the  prices  of  good  sweet  potatoes 
were  from  $1.00  to  $1.15,  "ti^e  potatoes  were  shipped  to  Leon  Bros. 
Complainant  alleged  that  there  v/as  a  deficit  incurred  in  the  sum  of 
$155* IS*  which  respondent  failed  to  pay.     Leon  Bros,  sold  175  "bushels 
for  75^^  per  "bushel,  110  "bushels  for  10^^  per  "bushel,  50  "bushels  for 
$27.27  and  79  bushels  were  dutivped.    Bennett  contended  that  the  car 
contained  65O  hampers  of  high  grade  sweat  potatoes,  thoro-aghly  cured, 
which  if  they  had  been  handled  by  Leon  Bros.  Inc.  would  have  sold 
for  about  $7^0,  which,  after  deducting  freight  and  legitimate  expenses 
and  including  a  draft  of  $260,  woiild  have  left  Leon  Bros,  owing 
Bennett  $150,  which  amo-ojit  respondent  claimed  as  reparation. 

Ruling  included  in  Decision 

1.  In  view  of  the  representations  made  by  Leon  Bros,  in 
regard  to  the  price,  if  the  potatoes  were  in  any  such  condition  upon 
arrival  as  the  above  m.ight  indicate,  certainly  it  was  incumbent  under 
the  circumstances  upon  Leon  Bros,  to  have  advised  Bennett  in  order 
that  the  latter  might  have  taken  such  steps  as  necessary  to  have  the 
potatoes  inspected,  or  otherwise  to  protect  his  interests.  Considering 
the  record  as.  a  whole,  it  was  not  believed  that  reparation  should  be 
awarded  against  Bennett  for  the  deficit  incurred.     The  coiiiplaint  was 
therefore  dismissed. 

2.  Bennet  submitted  no  proof  establishing  his  claim  other  than 
the  allegations  in  the  counter- complaint  and  the  counter-complaint  was 
also  dismissed.     .  ... 

S-7IS,  May  28,  193^,  Docket  I26I:  (S.P.) 

THOMAS  M.  Rlin.  IITC..  CLEVELAITD.  OHIO,  vs.  MICHAEL,  SIM S OH  &  BRADY 
PRODUCE  CO. .  IDAHO  FALLS.  IDAHO. 

"Violation  charged:  Failure  to  deliver  in  accordance 

with  contract, 
•principal  points  involved;     Buyer  entitled  either  ■ 

to  reject  or  to  accept  car  not  meeting  contract 

specifications  and  seek  reparation  for  loss. 
Order:     Reparation  awarded  complainant  in  the  sum  of 

^s5.75,  with  intei-est. 
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■    Outline  of ':J'acts 

Oomplainano  and  respondent  entered  into  a  written  contrsLct 
for  the  purchase  and  sale  of  one  carload  of  U.  S.  ITo.  1  Idaho  Russet 
Potatoes,  to  contain  5O  to  75^  eight  ounces  and  larger.    Upon  arrival 
of  the  car  at  Cleveland  coiirplainant  obtained  a  federal  inspection, 
which  certificate  showed  that  the  potatoes  did  not  conform  to  the 
terms  of  the  contract  of  purchase  in  that  they  did  not  grade  U.S.  Ho.  1, 
and  further  failed  to  conform  to  size  as  specified  in  the  contract. 
Complainant  sold  the  potatoes  and  submitted  a  detailed  statement  shov/- 
ing  the  loss  sustained  "by  reason  of  the  potatoes  not  conforming  to 
the  contract  and  requested  reparation  in  the  sum  of  $8S.75'    '^^e  cost 
of  laoor  for  resorting  was  voluntarily  omitted  "by  complainant  hut 
included  in  the  statement  was  $U.OO  for  the  government  inspection 
certificate. 

Respondent  contended  that  if  the  potatoes  were  unsatisfactory 
they  should  have  been  rejected  immediately  before  the  complainant 
started  unloading. 

Ruling  included  in  Dpcj-Sion 

1,  Complainant  could  have  rejected  the  car  but  it  also  was 
entitled  to  have  accepted  the  car  and  seek  reparation  for  the  differ- 
ence between  the  grade  and  size  of  the  potatoes  called  for  in  the 
contract  of  ss.le  and  the  kind  and  size  of  the  potatoes  actually 
furnished.  '  The  complainant  elected  to  pursue  the  latter  course. 
Reparation  T\ras  awarded  complainant  in  the  sum  of  $8^.75,  with  interest. 

2.  The  inspection  certificate  was  evidence  of  contplainant 's 
claim  and  was  not  properly  allowable  as  reparation. 

S-713.  June  1,  193^,  Docket  1173:  (S.P.) 

TOM  AY0Q3  CO..  PITTS3UR&E.  PA.,  vs.  5.  W.  CAPPS.  BACK  BAY,  VA . 

Violation  charged:  Failure  to  deliver. 
Principal  -point  involved:  ITo  contract. 
Order:     Case  dismissed. 

Outline  of  Facts 

Complainant  alleged  that  through  the  Sales  Service  Co.,  a 
broker,  it  bought  from  respondent  five  cars  of  U.  S.  1  potatoes  at 
$1.75  per  100  lb.  sack,  f.o.b,  Virginia;     that  respondent  failed  to 
make  delivery  of  the  potatoes  and  complainant  was  damaged  in  the  sum 
of  $1500,  being  $1.00  per  bag  profit  based  on  actual  sales  at  Pittsbxirgh 
by  complainant  on  shipments  purchased  around  the  time  and  later  sold 
on  the  open  market  on  the  basis  of  $3.20  per  cwt.;  that  all  efforts 
to  substitute  complainant's  requirements  on  the  open  market  at  Pittsburgh 
and  at  shipping  point  were  unsuccessful  on  account  of  scarcity  of 
supplies  and  an  advancing  market. 
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Hespondent  stated  that  lie  received  a  telephone  call  from  the 
Sales  Service  Co.  in  regard  to  the  sale  of  potatoes.    The  lirolcer  was 
advised  -  "*  *  *  the  price  was  $1.75  Per  cwt.,  f.o.h.  shipping  point, 
Pungo,  Virginia.    A  few  minutes  later  they  ca.lled  "back  and  attempted 
to  place  an  order  for  five  carloads  for  a  customer  whose  name  could  not 
he  understood  over  telephone,  whereupon  respondent ■ requested  Sales 
Service  Co.  to  wire  the  name  of  their  customer  and  upon  receipt  of 
v/ire  respondent  would  wire  them  if  could  confirm.    Upon  receipt  of  the 
wire  advising  their  customer  to  he  Tom  Ajooh  Co. ,  respondent  immediately 
v/ired  Sales  Service  Go.  ,  declining  confirm  Ayooh  any  cars  for  reason 
Baker  Produce  Co.,  of  ITorfolk,  Virginia  having  sold  this  company  two 
cars  of  potatoes  for  i-espondent '  s  account  and  caused  respondent  severe 
losses. " 

The  complainant  and  respondent  suhmitted  sworn  statements 
squarely  conflicting  as  to  whether  a  contract  of  sale  was  entered  into 
hetween  the  parties. 

Ru.ling  included  in  Decision 

1.     Complainajit  failed  to  establish  hy  a  fair  preponderance  of 
the  evidence  that  there  was  such  a  contract  entered  into  for  the  five 
carloads  of  potatoes  and  also  failed  to  estahlish  that  it  sustained 
any  damages.     The  case  was  therefore  dismissed. 

S-703,  May  5,  193^,  Docket  I267:  (S.P.) 

SOL  SIEPF.  mnOlTTOTOT.  PA.,  vs.  TRUCK  GB.Q\?BRS  ASSQCIATIOIT.  ETC..  CRYSTAL 
SPRIH&S.  MISS. 

Violation  charged:     Failiire  to  deliver. 
'      Principal  point  involved:  ITo  contract. 

Order:     Case  dismissed.  ■ ■ 

Outline  of  ?acts 

The  hroker,  J.  S.  Kelson,  called  a  representative  of  respondent 
on  the  telephone  and  attenipted  to  enter  into  negotiations  with  a  view 
to  purchasing  a  carloa^d  of  U.S.  ITo.  1  tomatoes  at  $1.25  per  lug,  f.o.h. 
Crystal  Springs,  Miss.     The  conversa.tion  was  unsatisfactory  and  in- 
definite and  respondent's  representative,  heing  unable  to  understand 
just  wha/b  was  said  by  the  broker,  requested  him  to  wire  a  confirmation 
of  what  he  wanted  to  purchase,  but  instead  of  wiring  v;h8.t  was  desired 
the  broker  undertook  to  mail  to  respondent  a  conf irm^ation  which  reached 
the  latter  four  days  later  and  at  which  time  respondent  was  unable  to 
fill  the  order  as  it  had  no  tomatoes  on  hand  for  sale  at  that  time. 
Respondent  stated  that  due  to  the  unsatisfactory  connection  over  the 
telephone  he  was  unable  to  ascertain  the  names  of  the  parties  to  whom 
the  shipment  was  to  be  made  and  denied  that  there  v^^as  any  contract  of 
purchase  entered  into. 

Ruling  included  in  Decision 

1.     The  coHTplainant  failed  to  establish  by  a  fair  preponderance 
of  the  testimony  that  there  was  a  contract  of  purchase  and  sale  and  a 
breach  thereof  by  respondent,  and  the  complaint      v/as  therefore  dismissed 


